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NRC wins consensus, but not Citizenship Bill

Vital entry:A man looks for his name on the first draft of the National Register of Citizens in
Guwahati on Monday.AFP  

There has been political consensus in Assam that an updated National Register of Citizens, as
mandated by the Supreme Court, will help identification of Bangladeshi migrants, who are staying
illegally in Assam after the midnight of March 24, 1971, and their expulsion in accordance with the
Assam Accord. However, the actual number of illegal migrants in the State will not be known till
the claims and objections of all those excluded in the final draft are settled by the NRC authorities.

Migration after marriage

The verification of the NRC for the subsequent draft will also decide on the applications from 29
lakh women, who have submitted certificates issued by Gaon (gram panchayat) secretaries and
executive magistrates to support their claim of residency after migration post-marriage. The
Supreme Court allowed these documents after setting aside an order of the Gauhati High Court
which declared these documents “invalid” and “ineffective in the process of the verification of
claims for inclusion in NRC”.

The Supreme court, however, clarified: “The certificate issued by the G.P. secretary, by no means,
is proof of citizenship. Such proof will come only if the link between the claimant and the legacy
person (who has to be a citizen) is established. The certificate has to be verified at two stages.
The first is the authenticity of the certificate itself; and the second is the authenticity of the contents
thereof. The latter process of verification is bound to be an exhaustive process in the course of
which the source of information of the facts and all other details recorded in the certificate will be
ascertained after giving an opportunity to the holder of the certificate.”

The publication of the first draft of the NRC came close on the heels of ruling coalition partner
Asom Gana Parishad threatening to snap ties with the ruling BJP if the Centre pushed for passage
of the Citizenship (Amendment) Bill, 2016 that seeks to grant citizenship to Hindu Bangladeshis,
who have entered Assam illegally post-1971.

All Opposition parties, including the Congress and the All India United Democratic Front, and
student and youth organisations have opposed identification of illegal migrants on the basis of
religion. They have demanded withdrawal of the Bill on the ground that if made into an Act, it
would render the updated NRC and the entire process of updating the citizenship register
infructuous.

With the BJP pushing for passage of the Bill,the question of identification of foreigners in
accordance with the Assam Accord may not be answered even after the final draft is published.
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One register to count them all — how the NRC fares

Millions of people in Assam on Sunday lived through the “the stroke of midnight”, to use Pandit
Jawaharlal Nehru’s immortal words, as the Assam government published the first draft of an
updated National Register of Citizens (NRC) of the State. While the document is meant to
establish the credentials of a bona fide citizen, there are several questions surrounding the NRC.
Here is a brief list of FAQs on the NRC.

Why was it necessary to bring out an NRC in Assam?

The NRC is being updated in Assam to detect Bangladeshi nationals, who may have illegally
entered the State after the midnight of March 24, 1971, the cut-off date. This date was originally
agreed to in the 1985 Assam Accord, signed between the then Rajiv Gandhi government and the
All Assam Students’ Union (AASU).

However, successive State governments failed to achieve much progress in detecting and
deporting foreigners as set out in the Assam Accord. In 2005, another agreement was signed
between the Centre, the then Tarun Gogoi government in Assam and the AASU where it was
decided to update the NRC that was first published after the Census data of 1951 in post-Partition
India.

Though the Gogoi government had started the NRC update as a pilot project in some districts, it
was stopped after violence broke out in some parts of the State.

In July 2009, Assam Public Works (APW), an NGO, petitioned the Supreme Court for identification
of Bangladeshi foreigners in the State and deletion of their names from the voters’ list.

What will happen to those persons who don’t find their names in the draft register
published on Monday?

The list published on Monday is the first draft of the updated NRC. Another list is expected by
February-end or early March, with more names and details.

However, if a citizen’s name is missing, he or she can file an objection and request that the name
be included after submitting the requisite documents to the NRC centre or online on the website
www.nrcassam. nic.in

Is there a possibility of violence in the State if a large number of people don’t find their
names in the register?

The Assam government did fear violence and hence requisitioned over 20,000 paramilitary
personnel and requested the Army to be on standby to deal with any law-and-order issue.

However, Chief Minister Sarbananda Sonowal said people, irrespective of their caste or religion,
had taken part in the process and expressed confidence that the NRC update will not result in
violence.

The security challenge, however, will emerge only when the process of updating the NRC gets
completed and a large number of people are left out.

Is the NRC a court-mandated exercise?
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Yes, the publication of the first draft of the NRC by December 31, 2017 was ordered by the
Supreme Court.

The top court has been hearing this case since July 2009 when Assam Public Works moved court
to intervene in detecting and deporting Bangladeshis.

Should persons of Assam living in other parts of the country also have their names in the
register?

NRC is a process by which a bona fide Indian citizen can be distinguished from a foreigner.

If a person from Assam is living or working in another part of the country, it is advisable to get
oneself registered and establish one’s legacy as an “inhabitant” of Assam.
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Border question

Assam is the site of India’s thorniest illegal immigration problem. The draft of the first part of the
National Register of Citizens (NRC) for Assam—a long-standing demand dating back to the 1979-
85 agitation against illegal immigrants—released on Sunday is the first step towards addressing
this. But it raises a number of questions.

Anyone on the 1951 NRC or on electoral rolls up to 24 March 1971—or who can prove that they
are descendants of such a person—will be on the updated NRC. This could result in lakhs of
illegal Bangladeshi immigrants being sussed out. But the pending Citizenship (Amendment) Bill
2016, which differentiates between illegal immigrants on the basis of religion, might complicate
matters; it has already aroused suspicion in an Assam more concerned with cultural identity.

Second, there is no plan to deal with those found to be illegal immigrants. Mass deportation to
Bangladesh is unfeasible. There is no agreement with Dhaka and 2018 is an election year there.
Addressing Assamese grievances, potential economic disruption and the security fallout of a fluid
and porous border will be a long process.
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The National Council for Teacher Education (Amendment) Bill, 2017
HRD / Labour / Health

The National Council for
Teacher Education
(Amendment) Bill, 2017

The National Council for Teacher Education (Amendment) Bill,
2017 was introduced by the Minister of Human Resource
Development, Mr. Prakash Javadekar in Lok Sabha on
December 18, 2017.

●

The Bill amends the National Council for Teacher Education Act,
1993.  The Act establishes the National Council for Teacher
Education (NCTE).  The NCTE plans and co-ordinates the
development of the teacher education system throughout the
country.  It also ensures the maintenance of norms and
standards in the teacher education system.  Key features of the
2017 Bill include:

●

Retrospective recognition of certain teacher education
institutions:  The Bill seeks to grant retrospective recognition to
institutions: (i) notified by the central government, (ii) funded by
the central government or state/union territory government, (iii)
which do not have recognition under the Act, and (iv) which must
have offered teacher education courses on or after the
establishment of the NCTE until the academic year 2017-2018.

●

Retrospective permission to start new courses:  The Bill also
seeks to grant retrospective permission to start a new course or
training in teacher education to institutions: (i) notified by the
central government, (ii) funded by the central government or
state/union territory government, (iii) which have satisfied certain
conditions required for the conduct of a new course or training in
teacher education, and (iv) which must have offered teacher
education courses on or after the establishment of the NCTE
until the academic year 2017-2018.

●

Current Status: Pending
Ministry: Human Resource
Development

Stage Date
Introduction Dec 18,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text  (30 KB)

  PRS Bill Summary  (554
KB)

      (1106 KB)

Related news articles

Bill introduced to recognise
teacher-training institutes,
Business Line, Dec 19,
2017
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Handle with care

That 1.29 crore out of a total of 3.29 crore applicants did not find their names in the first draft of the
National Register of Citizens (NRC) for Assam points to the enormity of the challenge the state is
facing in identifying illegal migrants. A massive bureaucratic exercise has been on in Assam since
the Supreme Court ordered that the NRC, which the state government had prepared along with
the national census in 1951, be updated and set December 31, 2017 as the deadline. The NRC is
meant to decide who is a bona fide Indian citizen and those who fail to enlist in the register will be
deemed illegal migrants. The political consensus in the state is that the NRC is the best
mechanism to separate the citizen from the illegal migrant. However, the large number of
omissions in the register indicate that producing necessary papers and proving one’s citizenship in
a country with an indifferent record of maintaining documents is not an easy task. The NRC draft,
of course, will be revised through 2018, but it is anybody’s guess if the final document will satisfy
everyone.

Issues of migration and demographic change have been central to Assam’s politics since the
1950s. The Assam agitation in the late 1970s was focussed on the citizenship question and called
for the detection, deletion and deportation of illegal migrants. The Assam Accord of 1985 promised
measures to address these concerns and the NRC updation is one of the outcomes. If the Assam
agitation pitched the Assamese against the non-Assamese, the BJP has introduced an overt
religious dimension in the debate by distinguishing between the Hindu and Muslim migrant: In this
narrative, the Hindu from East Pakistan/ Bangladesh is deemed a refugee and hence, qualified for
citizenship, while his Muslim compatriot will be considered an infiltrator.

Assam’s demographic changes date back to the 19th century and have economic, ethnic, cultural
and religious dimensions. Partition and the hardening of national identities since have complicated
the citizenship question. It may now be unrealistic to insist on hard borders and narrow identities
and push for large transfers of populations. The ramifications of such a politics will not be limited to
Assam. The state can, of course, use its many instruments to discriminate against “non-citizens”,
but such an approach could create new faultlines and trigger social unrest. A fresh political
imagination which recognises that modern nations are a product of migrations and cultural
diffusion is necessary to address the citizenship issue in a mature and reasonable way. The NRC
must be handled with care.
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Making laws with sunset clauses

When Hercules cleaned up the Augean stables overnight, he did so by creating a trench between
two rivers to flush them out. We don’t know whether the trenches were retained after he went
away; if they weren’t, they would have quickly realized the limitations of using one-time fixes to
solve difficult problems. Whether to tackle stock or flow is, after all, a classic dilemma.

The government’s (both Union and state) efforts at repealing outdated laws has been in the news.
While one can understand the tremendous effort required to initiate this one-time effort to fix what
has accumulated over the decades, I argue that the momentum should also be used to put in
place necessary measures to avoid such a situation from recurring. Otherwise, we would be faced
with the need for another clean-up some years down the line.

One of the policy tools that must be used to tackle this problem is “sunset clause” or “periodic
review”. In essence, such clauses require that certain provisions or laws will cease to be effective
from a predetermined date unless they are reauthorized. Such a policy measure could help in
tackling legislative inertia that leads to accumulation of unwanted laws over years.

Sunset clauses have been frequently used in India in fiscal and tax laws, e.g., tax holidays and
exchange control regulations. The Constitution itself provides for a 10 year sunset for reservations
to Parliament and legislative assembly seats (Article 334). Such provisions are an admission by
the lawmakers that the law is not made for eternity and a recognition that circumstances change
over time—whether it be one year or five years. There is a need to extend this learning to other
areas of law by admitting that social circumstances and institutional behaviour (like economic
situations) do also change over time with the consequent need to revisit the laws. As laws have
become more and more specific, there is a greater need to have a mechanism in place to check
both how the law has performed in handling the situation and, whether and how, the
circumstances around that situation have changed.

Sunset clauses have been widely used in the US, the UK and Germany for more than 20 years
now. In fact, Thomas Jefferson, one of the founding fathers of the US, had suggested to James
Madison, a fellow founding father, that the US constitution be terminated after 19 years so as to
not burden the future generations with the past. And there is much to learn for us from their
experience to make this a success here. This policy tool has taken three forms over the years
during implementation:

(i) sunset clauses: clauses specific to certain provisions or laws which mandate that the law will
lapse after a date;

(ii) reauthorization: clauses that mandate review and renewal of the law after passage of a certain
time period; and

(iii) sunset laws: an omnibus law that provides for an expiry date for other laws.

Each of these measures have different applications suiting varying policy needs and there is no
one size fits all.

An understanding of international experience could help us in this critical stage. Sofia Ranchordás
has a good summary of the international experience in her thesis, Sunset clauses and
experimental legislation: Blessing or curse for innovation (2014). While this tool has been around
for more than 20 years, it has seen mixed results in practice and certain enabling conditions have
been identified as necessary to making this a success. While lawmakers in the US do routinely
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approve extensions of laws, they do so only after extensive studies are brought on record.
However, the efficacy of this tool in countering capture by interest groups of the law-making
process has been seen to be limited in the US.

The lawmaking process and capacity in India is under strain due to the dynamics of the economy
and society. A recent example is the amendment to the Companies Act made a few weeks back.
Notice the differences between the recommendations of the Parliamentary Standing Committee
and the Bill as put to vote. Without going into the merits of the final amendments, it is worth noting
how we do not have any visibility on why certain recommendations were accepted and why others
were dropped. Policymakers in India are only now realizing the importance of evidence-based
policymaking. Periodic review of laws requires discussion about efficacy of solutions and nature of
problems, thus fostering evidence-based policymaking and allowing some light to shine on this
process.

By allowing specific time periods for the operation of laws, this tool could allow policymakers to
push for new ideas to be implemented with limited downside. Similarly, those opposing the
changes should insist on including such a clause to ensure evaluation of policy intervention. This
requires an admission that modern law making is experimental in nature and requires validation by
results. This assumes even more importance in the Indian context where the parties in power
could swing widely, leading to either implementation of unviable electoral promises or mindless
reversal of laws passed by previous government. Having a fixed tenure for review in effect may
actually ensure certainty of law.

Like all other policy tools, it is the implementation that is critical to the success of this tool. The
mechanics of review must be well laid out (in the law itself) so that the review process is
transparent and effective. This would include factors like defining the objective of the intervention,
defining the metrics that would indicate the success of the intervention, listing out the stakeholders
whose inputs must necessarily be considered in the review process and the manner of taking the
inputs on record.

One would do well to remember that Hercules’ efforts came to nought as King Augeas ultimately
did not reward him. Cleaning our country’s Augean stables of statutes may well end up being
unrewarding to society without a mechanism being put in place to prevent it from recurring.

Surya Prakash B.S. is with DAKSH, Bengaluru. These are his personal views.

Comments are welcome at theirview@livemint.com

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.hindustantimes.com 2018-01-03

Judicial vacancies in the Supreme Court must be filled soon to speed up justice delivery

The Supreme Court (SC) is staring at a severe crisis: India’s top court has 25 judges against the
sanctioned strength of 31, and if appointments do not happen on time, the gap could swell to an
unprecedented 13 (7 more judges are set to retire this year). As the head of the Supreme Court’s
collegium, Justice Dipak Misra faces the tough challenge of finalising names of judges and
sending them for approval to the Centre, which continues to have differences with the judiciary
over finalising of a new Memorandum of Procedure (MoP) to appoint judges to the SC and high
courts.

The stand-off between the judiciary and Centre over the appointments of judges has persisted
since October 2015 when a five-judge Constitution Bench struck down the National Judicial
Appointments Commission Act, which gave the executive a say in judicial appointments. The apex
court had asked the government to prepare a new MoP in consultation with its collegium. Minister
of state for Law and Justice PP Chaudhary recently informed Parliament that the government has
once again asked the collegium to revisit its selection of persons for judicial appointments in the
light of the Supreme Court’s judgment against sitting Calcutta High Court judge Justice CS
Karnan, holding him guilty of contempt of court. The Centre is keen for a clause in the MoP, which
will give it veto power to reject the collegium’s recommendation on the grounds of national
security.

The seven Supreme Court judges set to retire this year include the the Chief Justice of India and
three who are also members of the collegium - Justices J Chelameswar, MB Lokur and Kurian
Joseph – which means in 2018 the top court’s collegium will also witness an overhaul. The other
judges who will retire are Justices Amitava Roy, RK Agrawal and AK Goel.

Studies show that India has only 18 judges for every million people, while in the US the judge-to-
population ratio is 107 judges for the same number of people. A 2009 law commission report said
it would take 464 years to clear pending cases with the current strength of judges. The number of
vacancies for judges in the high courts (HCs) stands at 400. Nine HCs are functioning without full-
time chief justices. Alarmingly, there are 24 high courts that don’t have a regular head. There is a
shortfall of 5,000 judges in district courts.

Soon after he became the chief justice on August 28, Justice Misra made a concerted effort to
clear the backlog of cases in SC and reduced the pendency to below 60,000. A similar resolute
approach is required to fill up the vacancies in SC and appoint chief juctices to HCs before he
retires in October 2018.

The inordinate delay in deciding on cases is one way in which litigants are denied not justice, but
even access to justice. It is also time for the government and judiciary to sort out their lingering
disagreement on the MoP.
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Mahadayi row: objection only to transfer from deficit basin, says Parrikar

Manohar Parrikar  

Goa Chief Minister Manohar Parrikar said on Wednesday that no State can object to another
drawing water from a river that traverses through three States, and that Goa is only objecting to
“Karnataka’s plans for transfer of water from the deficit basin of Mahadayi to Malaprabha”.

Responding to questions on the controversy over his letter to Karnataka BJP chief B.S.
Yeddyurappa on the water-sharing issue, at a Cabinet press briefing at the Secretariat, Mr.
Parrikar said, “If someone thinks that Karnataka cannot take water, he is living in a fool’s paradise.
He doesn’t understand law. When a river flows from Karnataka, how can the State be denied
water? But it cannot take the water to some other basin; it has to use the water in that area.”

Water deficit

The state has submitted documentary evidence to the Mahadayi Water Disputes Tribunal that the
Mahadayi basin had around 115 TMC (thousand million cubic-feet) water. The actual requirement
in Maharashtra, Karnataka and Goa is about 145 TMC, and hence there is a deficit, the Chief
Minister said. “Therefore, water cannot be transferred to some other river. That is the point before
the Tribunal.”

In his letter to Mr. Yeddyurappa, Mr. Parrikar had agreed to consider Karnataka’s demand for
drinking water for North Karnataka “on humanitarian grounds”. On Wednesday, he said, “If you try
to speculate about my letter, that is not my concern. I am sorry. I am very clear about this, that I
have written a perfectly valid letter in the interest of the State,” he said. He also accused some
sections of the media of slandering him and the government.

Mr. Parrikar had also faced criticism from Water Resources Minister Vinod Palienkar of the Goa
Forward party and ally Maharashtrawadi Gomantak Party.

Out-of-court talks

The Chief Minister weighed in on the assurance given by Union Parliamentary Affairs Minister
Ananth Kumar that Mr. Parrikar had called for out-of-court talks with Mr. Yeddyurappa. Mr. Kumar
had responded to a Zero Hour notice raised by Karnataka MP S.P. Muddahanumegowda. Mr.
Parrikar said, “Have I made a statement? If they bait each other what do I do? I am not
responsible for demands someone else makes. I have explained my stand to you clearly time and
again.”

He also said that none of the 21 non-governmental organisations (NGOs), which have publicly
demanded that he withdraw the letter, had approached him, but that he would reply to the NGOs if
they write to him based on his letter.

Mr. Parrikar admitted that he had received a letter from Karnataka Chief Minister Siddaramaiah
and it spoke about tri-partite talks between Karnataka, Goa and Maharashtra, and transfer of
water from one basin to other.
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Citizen count: on Assam's draft NRC

Prodded by an unrelenting Supreme Court Bench, Assam met its December 31 deadline for
publication of the first draft of the updated National Register of Citizens. In the event, the list
proved to be a draft of a draft, with 13.9 million cases remaining under scrutiny and names of only
19 million of the 32.9 million applicants making the cut. It is to the government’s credit that its
repeated clarifications that missing out on the list is no reason to panic kept people’s anxieties in
check. The bigger challenge lies ahead when the contours of the draft assume a firmer shape, and
there is a clearer sense of the numbers that do not make it to the Draft Consolidated List of the
NRC — by implication, people who are illegal immigrants in Assam. The process will be
protracted, with claims and contestations even after the final draft. But, when completed, one can
only hope the exercise will bring some closure to the vexed issue of foreigners in the State, one
that had triggered the six-year-long Assam Agitation that ended in the mid-1980s but has
continued to roil its politics. The promise of detection and expulsion of aliens has propelled two
parties to power 31 years apart, the Asom Gana Parishad in 1985 and the Bharatiya Janata Party
in 2016.

While the scale is debatable, border crossings into Assam and West Bengal are a reality, and
political parties are to blame for turning a blind eye to the situation over the decades in order to
cultivate vote banks. The issue has, however, become much larger than a cut-and-dried question
of who is an Indian citizen and who is not. There are important humanitarian concerns at play,
concerns that go beyond identification and numbers. Nearly five decades have elapsed since the
cut-off date of March 25, 1971, and individuals who have sneaked in illegally have children and
grandchildren by now. Since India is the only country they have ever known, where are they
expected to go? The conditions under which some 20,000-odd doubtful, or ‘D’, voters have been
confined in Assam do not inspire confidence. That the list of aliens will only increase is daunting
given the absence of a deportation treaty with Bangladesh. The situation has been muddied with
the Centre’s intent to pass the Citizenship (Amendment) Bill and make Hindu illegal migrants and
those from certain other minority communities in Afghanistan, Bangladesh and Pakistan eligible for
Indian citizenship. Part of the BJP’s manifesto for the 2014 general election, the Bill, with a cut-off
date of December 31, 2014, undermines the process of the NRC, which is denominationally
agnostic. The BJP would do better to focus on its campaign promise of sealing the India-
Bangladesh border and explore the possibility of provisions such as transparent work permits for
foreigners, rather than push for this politically contentious legislation.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

Revving up infrastructure spending is necessary, but not sufficient
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Lok Sabha passes Bill to hike salaries of judges

Union Law Minister Ravi Shankar Prasad in New Delhi on Thursday.PTI  

The Lok Sabha on Thursday passed a Bill to hike the salaries of judges of the Supreme Court and
High Courts. The Bill proposes to hike the salary of the Chief Justice of India to Rs. 2.80 lakh a
month, and that of judges of the Supreme Court and Chief Justices of High Courts to Rs. 2.5 lakh
a month. Judges of High Courts will draw a salary of Rs. 2.25 lakh a month once this Bill becomes
law.

The Rajya Sabha has to pass the Bill by Friday, the last day of this session, failing which it will spill
on to the budget session.

Separation of powers

The salary hike, in line with the recommendations of the 7th Pay Commission for officers of all-
India services, will come into force with effect from January 1, 2016.

The discussion on the Bill saw members express concern over what they saw as threats to
separation of powers, calls for hiked salaries for MPs, and even for reservation in the judiciary.

All-India Judicial Service

Replying to the debate, Union Law Minister Ravi Shankar Prasad expressed his support for the
idea of an All-India Judicial Service on the lines of the Indian Administrative Service for drawing
the best legal minds to the judiciary. He said reservation could become a reality if such a service
comes up.

He expressed concern over the Supreme Court setting aside the National Judicial Appointments
Commission on the plea that the presence of the Law Minister would mean a judge appointed
through the process may not be fair when hearing a case against the government. Mr. Prasad said
some of the finest judges were appointed in times when the Law Minister was part of the process
of appointment.

Making a strong pitch for separation of powers between the legislature, executive and judiciary,
Mr. Prasad said this was part of the basic structure of the Constitution none could violate, adding
that only those who were accountable could legislate.

“Governance and accountability go together,” he said.

Judiciary’s responsibility

He also referred to the pendency of judges’ vacancies, adding that the government could fill the
vacancies only when the collegium made recommendations.

He said there were six vacancies in the Supreme Court and while the process was on to fill 129
vacancies in High Courts, there were 269 vacant posts of High Court judges for which no
recommendations by the collegium had been received.

“It is the responsibility of the judiciary to fill these,” Mr. Prasad said.

END
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The Consumer Protection Bill, 2015
Industry / Commerce / Finance

The Consumer Protection Bill,
2015
Highlights of the Bill

The Bill replaces the Consumer Protection Act, 1986.  The Bill
enforces consumer rights, and provides a mechanism for
redressal of complaints regarding defect in goods and deficiency
in services.

●

Consumer Dispute Redressal Commissions will be set up at the
district, state and national levels for adjudicating consumer
complaints.

●

The Bill establishes a Consumer Protection Authority to
investigate into consumer complaints, issue safety notices for
goods and services, and pass orders for recall of goods and
against misleading advertisements. 

●

If a consumer suffers an injury from a defect in a good, he may
file a claim of product liability against the manufacturer.  The
consumer must establish seven conditions in order to prove such
a claim. 

●

The Bill classifies six contract terms as ‘unfair’.  These cover
terms such as (i) payment of excessive security deposits; (ii)
disproportionate penalty for a breach ; (iii) unilateral termination
without cause; (iv) one which puts the consumer at a
disadvantage.

●

Key Issues and Analysis
The Bill empowers the central government to supervise the
functioning of, and issue binding directions to the district, state
and national consumer redressal commissions.  This could affect
the independence of these quasi-judicial bodies. 

●

The District Commission, a quasi-judicial body, may be headed
by a District Magistrate, who is part of the executive.  This could
violate the principle of separation of powers between the
judiciary and executive.

●

The National Commission, headed by a judicial member and
comprising at least 15 technical or judicial members, will
examine complaints on questions of law.  This could contradict a
Supreme Court judgment that questioned the competence of
such technical members. 

●

In order to claim product liability, a claimant must establish four
kinds of defects in the product, the injury caused from it, and that
it belonged to the manufacturer.  The claimant must also
establish that the manufacturer had knowledge of such a defect. 
It may be argued that the conditions to establish a product

●

Current Status: Pending
Ministry: Consumer Affairs,
Food and Public Distribution

Stage Date
Introduction Aug 10,
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Com. Ref. Aug 26,

2015
Com. Rep. Apr 26,

2016
Lok Sabha Introduced
Rajya Sabha
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liability claim are unreasonable.
The Bill defines product liability to include defects in goods and
deficiency in services.  However, the conditions to be proven to
claim product liability do not include conditions for services.  It is
unclear how a consumer can claim product liability for deficiency
in services under the Bill.

●

Works, News18.com, Jul
05, 2017

Government revamping
consumer protection law:
Minister, Economic Times,
Jul 04, 2017

Centre to open nationwide
consumer helpline,
Business Line, Jun 20,
2017

New Consumer Protection
Bill to ensure timely justice,
Indian Express, Oct 19,
2016

New consumer bill to be
introduced in winter
session, Times of India,
Oct 05, 2016

Make celebrities
accountable for brands
they endorse, says panel,
Live Mint, Apr 27, 2016

Celebs, beware of new bill,
Telegraph, Apr 22, 2016
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The Representation of the People (Amendment) Bill, 2017
Security / Law / Strategic affairs

The Representation of the
People (Amendment) Bill, 2017

The Representation of the People (Amendment) Bill, 2017 was
introduced in Lok Sabha by the Minister of Law and Justice, Mr.
Ravi Shankar Prasad on December 18, 2017.  The Bill seeks to
amend the Representation of People Act, 1950 and the
Representation of People Act, 1951 to allow for proxy voting and
to make certain provisions of the Acts gender-neutral.

●

The 1950 Act provides for allocation of seats and delimitation of
constituencies for elections, qualifications of voters, and
preparation of electoral rolls.  The 1951 Act provides for the
conduct of elections and offences and disputes related to
elections.  

●

The 1950 Act permits the registration of persons in electoral rolls
who are ordinarily resident in a constituency.  These persons
include: (i) persons holding a service qualification (such as
member of armed forces, member of armed police force of a
state, serving outside the state, or central government
employees posted outside India); and (ii) persons holding certain
offices in India declared by the President in consultation with
Election Commission.  Under the Act, the wives of such persons
are also deemed to be ordinarily residing in India.  The Bill
replaces the term ‘wife’ with ‘spouse’.

●

The 1951 Act permits an overseas voter to vote only in person. 
An overseas voter is a citizen of India who is absent from his
place of ordinary residence in India.  The Bill seeks to amend the
1951 Act to permit an overseas voter to cast their vote in person
or by proxy in the constituency where the poll is taken.  The 1951
Act provides for the wife of a person holding a service
qualification to vote. The Bill replaces the term ‘wife’ with
‘spouse’.

●

Current Status: Pending
Ministry: Law and Justice

Stage Date
Introduction Dec 18,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha
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The Prevention of Corruption (Amendment) Bill, 2013
Security / Law / Strategic affairs

The Prevention of Corruption
(Amendment) Bill, 2013
Highlights of the Bill

The Prevention of Corruption (Amendment) Bill, 2013 amends
the Prevention of Corruption Act, 1988.

●

The Act covers the offence of giving a bribe to a public servant
under abetment.  The Bill makes specific provisions related to
giving a bribe to a public servant, and giving a bribe by a
commercial organisation.

●

The Bill redefines criminal misconduct to only cover
misappropriation of property and possession of disproportionate
assets.

●

The Bill modifies the definitions and penalties for offences related
to taking a bribe, being a habitual offender and abetting an
offence.

●

Powers and procedures for the attachment and forfeiture of
property of public servants accused of corruption have been
introduced in the Bill.

●

The Act requires prior sanction to prosecute serving public
officials.  The Bill extends this protection to former officials.

●

Key Issues and Analysis
The Bill makes giving a bribe a specific offence.  There are
diverging views on whether bribe giving under all circumstances
must be penalised.   Some have argued that a coerced bribe
giver must be distinguished from a collusive bribe giver.

●

The Bill has deleted the provision that protects a bribe giver from
prosecution, for any statement made by him during a corruption
trial.  This may deter bribe givers from appearing as witnesses in
court.

●

The Bill has replaced the definition of criminal misconduct.   It
now requires that the intention to acquire assets disproportionate
to income also be proved, in addition to possession of such
assets.  Thus, the threshold to establish the offence of
possession of disproportionate assets has been increased by the
Bill.

●

By redefining the offence of criminal misconduct, the Bill does
not cover circumstances where the public official: (i) uses illegal
means, (ii) abuses his position, or (iii) disregards public interest
and obtains a valuable thing or reward for himself or another
person.

●

Under the Act, the guilt of the person is presumed for the
offences of taking a bribe, being a habitual offender or abetting

●

Current Status: Pending
Ministry: Personnel, Public
Grievances and Pensions
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Introduction Aug 19,
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an offence.  The Bill amends this provision to only cover the
offence of taking a bribe.

Read the complete analysis here
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An anti-corruption bond

By Aradhya Sethia

The new scheme of electoral bonds has reignited the debate on political funding in India. A large
number of commentators have argued that this scheme is opaque because it allows donors to be
anonymous. It is true that electoral bonds compromise on transparency. In fact, electoral bonds,
by their very design and purpose, are meant to preclude public disclosure of donations. If judged
by the singular prism of transparency, the electoral bonds scheme is clearly an undesirable policy.
However, transparency does not capture the entirety of the debate.

While sunlight is often the best disinfectant, at times, it may also be a harbinger of pathologies.
Similarly, while public disclosure of political funding is undoubtedly an important end, it is not the
only factor in analysing the scheme of electoral bonds. In other words, it is important to understand
what electoral bonds seek to achieve at the expense of public disclosures.

In a public discussion last year, Finance Minister Arun Jaitley stated there is “an inbuilt conflict
between clean money and transparency”. At the outset, the claim may seem bizarre. A 2012 study
by M.V. Rajeev Gowda and E. Sridharan, based on confidential interviews with politicians and
businesspersons, suggested that although disclosure provides corporations with tax benefits,
politically risk-averse donors still avoid transferring money through legal routes due to the fear of
“loss of anonymity”. As a result, they do not stop donating. Instead, in order to secure anonymity,
they resort to donations through black money, as the black money route will not carry any record
in the official balance-sheet of the company. Even the institution of electoral trusts, which received
legal sanction in 2009, was aimed at addressing this conflict by providing a certain level of
anonymity, albeit not to the extent electoral bonds do.

One may argue that the solution to this problem is not less transparency, but a strict control of
black money flow. However, one has to acknowledge that this problem is not peculiar to campaign
finance; it is a broader structural problem with the economy. With 70 per cent of transactions (by
value) being cash transactions, India is a fertile ground to flout transparency requirements. A good
example in this regard is the utter failure in the monitoring of campaign expenditure limits imposed
by the law.

What we can draw from this study is that the stricter the transparency norms get, the more opaque
the political funding becomes. This is because strict transparency norms push political funding
further underground. As a scholar of campaign finance in the US noted, “political money, like
water, has to go somewhere. It never really disappears into thin air”. Strict transparency not only
incentivises reliance on illicit money but also slays any modicum of transparency. In short,
transparency norms do not automatically translate into actual transparency.

Even if we assume that the problem of under-the-table transactions can be curbed along with
maintaining strict transparency norms, companies may not be amenable to donate, thus reducing
the constituency of donors. India has seen what happens when the legal regime prevents
corporate donations. Several scholars have identified the post-1969 era (when Indira Gandhi
banned corporate donations) with the growth of rich or criminal candidates who can arrange their
own funds or contribute to party coffers. Even with the legalisation of corporate donations in 1985,
lack of anonymity prevented many clean donations. Therefore, given the reality of Indian economic
and political structures, increased transparency, curbing black money in politics, and broadening
the constituency of donors are almost impossible to achieve together.

India faces a political funding trilemma — transparency norms, curbing black money, and
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broadening the constituency of donors. This trilemma is not borne out of logical necessity, but out
of existing economic and political circumstances, such as the general prevalence of black money
in the economy and the lack of the Election Commission’s capacity to enforce laws. In the long
term, these circumstances could be changed. A short-term reform, however, is unlikely to achieve
all three objectives. We have to understand electoral bonds in the context of this trilemma. That
said, the electoral bond is not necessarily the best available policy. However, the criticism of the
bond scheme should factor in India’s political funding trilemma — transparency is only one of the
three factors.
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All is not well with Aadhaar

Does it really not matter at all that the personal details of a billion people, including their name,
address, gender, date of birth, parents’ names, possibly bank account number, mobile number,
email address and photo have been exposed by anonymous sellers? Is the only thing valuable in
the UID (unique identification) database the biometric data? If the demographic data is so easy to
reach, how do we know the biometric data is safe?

The explosive report in The Tribune on January 4, which revealed the gaping holes in the security
of the database, has provoked the predictable response from the Unique Identification Authority of
India (UIDAI) — denial. The reporter explains the few simple and swift steps she had to take, and
the Rs 500 she had to pay, to access a billion identities on the UID database. The UIDAI says this
is “misreporting”, and what happened is not a breach — that the database is safe and secure. And
that they will take legal action against those involved in the case — an implicit admission amidst
much denial.

The leaks, breaches and misuses have become too frequent for the denial to be convincing.

The leaks have not been either sparse or rare. Among the ones that hit the headlines, with large
numbers affected by the breach: In November 2017, 210 government websites and those of
educational institutions displayed personal information along with UID numbers. The UIDAI
admitted this had happened, but said “that was not us”, the database is safe. Then they began to
threaten those who exposed the leaks with criminal action. In December 2017, it was discovered
that Airtel had opened bank accounts in a payments bank that they had launched; and it had
seemingly done that by fudging consent, procured while verifying sim cards. When people began
complaining that they were not receiving their subsidies, the latter were traced to an Airtel account
that customers did not even know had been opened for them. Now, this.

Some things have become clear over time. One, that the UID project is not just about the UIDAI.
The UIDAI is certainly an important part of the project, but the project seeks to achieve ubiquity
and universality and, in doing that, it involves private businesses. The Aadhaar Act 2016 does not
permit private companies to mandate the use of the UID. So, the government uses its licencing
powers to mandate that mobile companies and banks coerce mobile users into submission. Ever
since the first MoUs between the UIDAI and various state governments, according to which the
state governments were to act as registrars for the UID, the agreement was that the enrolment
would include information that the UIDAI wanted for its database (KYR, or Know Your Resident)
and anything additional that the government may collect (KYR+). Together, they were to become a
means of getting a 360-degree view of people and communities. These now are the State
Resident Data Hubs. They also come in various shapes and sizes. In Haryana, for instance, it is
the Jan Kalyan and Suraksha Survey that captures every detail of every household, and of each
individual in every household. See this to get an idea of how much the government wants to know
you.

Ubiquity is achieved through mandating, either lawfully or otherwise, the inclusion of the UID
number in every database. Hundreds of notifications, circulars, letters of instruction and many
more such instruments compel people to get on the UID database, and to leave their “digital
footprint” everywhere. Coercion was expected to help achieve universality — that is, everyone
would be in the database. The “architecture” or “ecology” of the UID project involves leaving these
digital footprints, by the use of state power and force if needed (and it has indeed been needed —
people haven’t been happy to enrol, they have largely had to be pushed to the enrolment stations
and also to the many, many other databases such as schools, hospitals, voter ID, ration, LPG,
etc).
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The UIDAI goes on about how biometrics are safe and out of reach. The truth is, biometrics are
collapsing all round. The figures for biometric failure have been staggering. In Rajasthan, in the
PDS, exclusion because of fingerprint failure has been close to 36 per cent — which means not
even one person from 36 per cent households are able to authenticate using their fingerprints.
Jharkhand has witnessed deaths because the poorest have had difficulty linking their UID number
with their ration card. Documents in the UIDAI archive from between 2009 and 2012 show that
biometrics was still in an experimental phase. That biometrics are not working as hoped is made
evident in the Watal Committee report on digital transactions, in December 2016. At pp. 123-124,
the committee says that biometric authentication requires the availability of internet and high-
quality machines capable of capturing biometric details, making it contingent on these working. So,
the committee asks that for digital transactions, the “OTP sent on registered mobile number of
Aadhaar holder” be allowed, thereby downgrading biometrics.

Digital payments are in the business interest; not PDS. So, while fingerprints cause huge problems
to the poor, the business interest shifts to other means because biometrics are not dependable.

The mantra has, in fact, been JAM — Jan Dhan, Aadhaar, mobile — three numbers that make up
identity. It was in 2010 that Nandan Nilekani said to a reporter: “The slogan of “bijli, sadak, paani”
is passé; ‘virtual things’ like UID number, bank account and mobile phone are the in-thing.” That is
the imagination that is driving the project today. It is these three numbers that are being exposed
in the breaches. Then, to say that all is well is clearly not quite the truth.

The project is putting people, and the nation, at risk. Those in court challenging the project have
been demanding that the project be scrapped — not just the UIDAI, but the project. The breaches
explain why what they are asking makes sense.
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The lowdown on Assam’s NRC drive

On December 31, at the stroke of midnight, the Assam government published the first draft of an
updated version of the National Register of Citizens (NRC) with the names of 1.9 crore people. In
all, 3.3 crore people from 68.7 lakh families have submitted over 6 crore documents to back their
claim of being a citizen of India.

Another draft is expected by early March after the documents of the residents are verified. If any
resident is left out, he or she can approach the authorities with the requisite documents for their
name to be included in www.nrcassam.nic.in (http://be%20included.in%20www.nrcassam.nic.in%
20this/). This is called the claims and objection process to rectify any error. Once the verification is
over, a final updated NRC will be published with the names of citizens. Those excluded will be
considered foreigners.

The first draft was published as per the directives of the Supreme Court. However, the issue has
its roots in the anti-foreigner movement or ‘Axom Andolan’ that was launched in June 1979 by the
All-Assam Students’ Union (AASU). It started after the death of Mangaldoi Lok Sabha member
Hiralal Patwari in 1978 that necessitated a byelection. When the electoral rolls were being
prepared, the number of voters increased dramatically. It was suspected that the increase was
largely because illegal immigrants from neighbouring Bangladesh had settled down in the State.
After years of mass protests that at times resulted in violence, including the Nellie massacre of
1983, the Assam Peace Accord was signed between the Rajiv Gandhi government, the AASU and
the Asom Gana Sangram Parishad in 1985.

Anyone who entered the State after the midnight of March 24, 1971, was considered a foreigner.
The State government was to “detect and deport” illegal Bangladeshi immigrants. However,
successive governments in the State have failed to make progress in detecting and deporting
foreigners as laid down in the Accord.

In 2005, another agreement was signed among the Centre, the Tarun Gogoi government and the
AASU. It mandated an update of the NRC.

Though the Gogoi government started the update as a pilot project in some districts, the exercise
was stopped after violence broke out in some parts of the State. Assam Public Works, a non-
governmental organisation, petitioned the Supreme Court for identification of Bangladeshi
foreigners and deletion of their names from the electoral rolls. The court directed the State to
complete the NRC update first.

The NRC — first published after the 1951 Census in the post-partition India when parts of Assam
went to the erstwhile East Pakistan (now Bangladesh) — is being updated to determine foreigners
who entered Assam after the cut-off date. Once the exercise is over, it is expected to tell the
authorities how many migrants might have illegally settled down in the State. It will also provide
dignity to all those Bengali-speaking settlers who continue to live under the shadow of being called
“illegal Bangladeshis.”

In pre-independent India, migration of farmers from Mymensingh district of the erstwhile East
Bengal was common as they were brought in as experts in wet paddy cultivation. Many of them
had come in when Sir Syed Muhammed Saadullah was heading the government of Assam
Province and launched the Grow More Food campaign to aid British war efforts in the early 1940s.

The next stage is undoubtedly the most difficult part of the exercise. The State and the Centre are
expected to take a call on what to do with those identified as foreigners. Bangladesh does not
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recognise them as their nationals and even the cut-off date of March 1971 is 46 years old. There
are apprehensions of it becoming a law and order issue. Chief Minister Sarbananda Sonowal has
talked about dealing with the issue humanely.

SANDEEP PHUKAN
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Standing up for human rights

In his new year message, UN Secretary-General António Guterres referred to the pervasive and
large-scale infraction of human rights across the world as a global challenge that defies our vision
of a humane and just world order. The message is particularly relevant for us. This is because the
torture of individuals in state custody remains a brazen human rights abuse that mocks our
governance even as we claim human dignity as the end objective of the Indian state, with the
Supreme Court affirming it as “an intrinsic value, constitutionally protected in itself” (Puttaswamy,
2017, M. Nagaraj, 2006).

As we move into the new year with hope in the future, we must pause to reflect on whether in our
approach towards eliminating torture as an affront to human dignity, we have been caught
between legislative lassitude and judicial abdication. I do confess to a disappointment while
propounding the necessity of a purposive and comprehensive anti-torture legislation through a
public interest litigation. The necessity to move the highest court arose because even years after
India became a signatory to the Convention Against Torture in 1997, we have not been able to
ratify it or have in place a domestic legislation to effectuate the right to life with dignity read into
Article 21 of the Constitution. In a departure from judicial precedents established in Vishakha
(1997), D.K. Basu (1997), Vineet Narain (1997), Association for Democratic Reforms (2002),
Swami Achyutanand Tirth (2016) and the Triple Talaq (2017) case, the Supreme Court refrained
from exercising even its limited nudge function to prompt the government into bringing the
necessary anti-torture law. Acts of custodial torture continue to defy constitutional diktat and mock
the Supreme Court’s declaration of torture as “...synonymous with the darker side of human
civilization, is a naked violation of human dignity...” (D.K. Basu, 1997). The recent Constitution
Bench judgment in Puttaswamy (Supra), citing its earlier judgments, reaffirmed that torture
infringes on human dignity which is “inalienable and inseparable from human existence”.

The court’s disinclination to exercise its expansive review jurisdiction for enforcing the non-
negotiable right to dignity in the face of legislative and government inaction is inexplicable given
the court’s activism as sentinel on the qui vive qua enforcement of constitutional rights. And this
despite the 2010 recommendation of the Select Committee of the Rajya Sabha supported by the
National Human Rights Commission, the Law Commission of India and repeated assurances
given on behalf of the Indian government at the UN Universal Periodic Review. The court
remained impervious to its own jurisprudence expounded in Puttaswamy and NALSA (2014),
among others, that unless there is a manifest intent expressed to the contrary, domestic laws
should be aligned with the international legal regime on the subject. Those facing criminal trials
and extradition proceedings abroad including Abu Salem, Kim Davy, Jagtar Singh Johal and
others have questioned the country’s investigative and criminal justice system in the absence of
an effective and enforceable law against custodial torture. The damning slur on the nation’s trial
process and commitment to the rule of law itself was also not enough to move the court to
exercise its “suggestive” jurisdiction. It seemed legitimate to expect the highest constitutional court
to inspire legislation that would vindicate the ethic of human rights as it has done so often in the
past. Its decision, to the contrary, in a petition seeking a comprehensive legal framework against
torture betrays, with respect, judicial inconsistency and an irrational flexibility destructive of legal
certitude necessary for law to serve a stabilising function in our polity.

The Prime Minister must surely know that when the dignity of a large section of its citizens is
denuded, a diminished nation in default of its international commitments cannot expect to have its
voice heard with respect in the chanceries of the world. The Vice President and Chairman of the
Rajya Sabha, M. Venkaiah Naidu, who believes that human rights are guaranteed “...because of
being a part of our DNA… ”, must walk the talk, also because a 2010 unanimous recommendation
of the Rajya Sabha’s Select Committee proposing an anti-torture law remains unimplemented. The
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Attorney General likewise owes a moral responsibility to the nation in supporting the proposed
dignitarian legislation against torture which is unburdened by a partisan political agenda. After all,
it was his assurance to the court that the government was seriously considering the October 2017
recommendation of the Law Commission in support of a standalone anti-torture law which
persuaded it to dispose of the petition without suggestive observations that would have
strengthened a compelling constitutional cause with the court’s moral authority. Parliamentarians
who are privileged to represent the concerns of the people must keep faith and ensure the
passage of a humanitarian law.

Whether or not the court was right in abdicating jurisdiction to enforce a dignitarian constitutional
value in the premises aforesaid is best left to be determined at a later date, considering that the
court itself has repeatedly disavowed any claim to infallibility. In the meanwhile, we must strive to
set higher standards of accountability for our constitutional functionaries in 2018. I wish to be able
to remember this year as one in which we invested our democracy with dignity in an inseparable
coalescence, when hope triumphed over despair and sensitivity prevailed over apathy. This year
should be the year of a fulsome affirmation of our right to question, lest our silence be seen as
acquiescence in constitutional aberration. Let us keep digging in for the values that define our
nation.

Ashwani Kumar is senior advocate, Supreme Court and former Union Minister for Law and
Justice. The views expressed are personal
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SC makes anthem in cinemas optional

Attorney-General K.K. Venugopal submitted the committee would conduct a comprehensive study
of the issue. The government began the hearing by referring to its latest affidavit, suggesting that
the court modify its November 30, 2016, order and give cinema hall owners discretion till the
committee took a final decision.

Referring to complaints filed under the 1971 Act against Infosys founder Narayanamurthy and
Congress MP Shashi Tharoor for disrespecting the anthem, Mr. Venugopal said: “Respect or
disrespect to the anthem has to be decided on a case-by-case basis. Your Lordships cannot think
of a 1,000 ways of respect to the anthem.”

The Bench summed up: “Three things are obvious. The Anthem has to be respected as it is the
salutation to the motherland. The list of occasions for showing respect to the Anthem. Proper
decorum has to be maintained during the Anthem.”

Advocate Abhinav Shrivastav, for petitioner S.N. Chouksey, argued that guidelines for respect of
the anthem by the inter-ministerial committee would hardly ensure public compliance. He said
similar executive orders were issued in 2012 and 2016, but to no avail. Mr. Shrivastav urged the
court to intervene and interpret the 1971 Act in the light of Article 51A of the Constitution which
calls for respecting the ideals of nation such as the Constitution, the national flag and the anthem.

“The Act is totally widely worded. What will constitute disrespect to the national anthem? The
government’s guidelines have no teeth. The court will have to interpret respect to the anthem,”
said senior advocate Siddharth Luthra, appearing for an intervener.

“The national anthem is a tool for national integration. The Preamble uses the word ‘fraternity’ and
assures integrity. The court’s order to play the anthem in cinemas and for all to stand regardless of
caste or religion subserves the cause of integrity. Therefore, the November 30, 2016 order should
not be recalled,” Mr. Shrivastav said.

Senior advocate Rajeev Dhavan said the anthem had a ceremonial significance and a “sacred
element,” which should not be trivialised by playing it four times a day in cinemas.

Senior advocate Sajan Poovayya said national symbols like the anthem were identified with the
term ‘secular’ in the Preamble and unified diverse communities.

Senior advocate C.U. Singh, for the Kodungalloor Film Society, said the petitioners were in the
wrong forum and should make their arguments for change in law before Parliament.

Advocate P.V. Dinesh said the court should consider the plight of film festival organisers and
lovers who would be forced to play the anthem and stand up dozens of times in a day.

The court disposed of the petitions, agreeing with Mr. Venugopal that the petitioners could make
their representations to the inter-ministerial committee.
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No viable alternative to hanging: Centre

Petitioner-in-person and advocate Rishi Malhotra countered that death by lethal injection is
practised in several States in the U.S. and even the Law Commission of India had recommended
lethal injection.

The court gave the government four weeks to file the affidavit. The court has already clarified that
it is not questioning the constitutionality of the death penalty, which has been well settled by the
court, including in Deena versus Union of India and earlier in the Bachan Singh case reported in
1980. Section 354 (5), which mandates death by hanging, of the Code of Criminal Procedure has
already been upheld.

However, the Bench had, at an earlier hearing, favoured a re-look at the practice of hanging to
death as “the Constitution of India is an organic and compassionate document which recognises
the sanctity of flexibility of law as situations change with the flux of time.” The court is hearing a
writ petition seeking the court’s intervention to reduce the suffering of condemned prisoners at the
time of death.
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Welcome step back

For at least six months, India’s movie-going patriots can stand down and enjoy the show, and both
the central government and the Supreme Court must be applauded for giving them a reprieve.
Following the court’s suggestion in October, the government has formed a broad-spectrum inter-
ministerial committee to draft guidelines laying down the locations and circumstances in which the
national anthem should be played, and prescribing norms of public deportment at the time. Until it
delivers its recommendations in six months, the government also suggested to the court a rollback
of its 2016 order making the playing of the national anthem mandatory before film shows. This was
immediately accepted and status quo ante is now established.

This marks a welcome shift away from the culture of performative nationalism which has been
developing through the term of this government. The national anthem matter was a special case,
since demands for the public display of patriotism were made enforceable by a court order. This
coercive trend has mainly benefited vigilantes and has ill-served the idea of India internationally.
Apart from numerous reports of cinema-goers being heckled or assaulted — including differently-
abled persons — for failing to be visibly patriotic, even an international festival was not spared.

Six people were arrested at the International Film Festival of Kerala in Thiruvananthapuram for not
rising to the occasion when the anthem was played. A more efficient way to generate bad publicity
is scarcely conceivable. While the debate over nationalism at Jawaharlal Nehru University had
marked the nadir of this trend, the order regarding the national anthem in theatres was arguably
more disturbing, since it conferred sanction from the highest court. The court had ignored its own
ruling in 1986, protecting Jehovah’s Witness children in Kerala who did not sing the national
anthem in school, since their church forbade allegiance to all but God. In making the national
anthem mandatory before film shows, the court had intended to “instil committed patriotism and
nationalism”. It may have wished, rather, to distil the essence of the Constitution and of
democracy, which vests in the right to choose freely, without coercion.

Fortunately, the court has reconsidered. The government has taken a broad view and involved in
its committee, apart from predictable stakeholders like the ministries of defence and external
affairs, ministries and departments handling culture, information and broadcasting, education,
women and children, minority affairs and disability. Inclusiveness signals good intent, but the role
of the ruling party in demonising students, creative people and other groups which disagree with
its demand that everyone wears their patriotism on their sleeve cannot be ignored. If the
committee only rolls back the court’s rollback, this would prove to be a brief reprieve of only six
months.
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‘BharatNet covers 1 lakh panchayats’

The government on Monday said it had laid optical fibre in more than 1 lakh gram panchayats,
completing the first phase of the BharatNet project that forms the backbone for the Digital India
initiative.

The delay-marred project aims to bring high speed broadband to all 2.5 lakh gram panchayats
(GPs) through optical fibre.

The project, earlier called the National Optical Fibre Network, had obtained Cabinet approval in
2011 and the deadline was fixed for the end of 2013. It was later deferred to September 2015 by
the UPA government. The NDA government re-examined the project status and set a target to
complete the roll-out by the end of 2016. This was later delayed to December 2018. Now, the
deadline is set for March 2019.

“As on December 31, 2017, 2,54,895 km of OFC has been laid covering 1,09,926 GPs out of
which 1,01,370 GPs have been made service ready,” the government said, while expressing hope
for completing the project by December this year.

Telecom Minister Manoj Sinha said, “For the second phase, financial incentive and disincentive
clauses should be incorporated.”

Telecom Secretary Aruna Sundararajan said the project’s second phase had been initiated and
“we hope it will be completed well in time by December 2018.”

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



crackIAS.com
cr

ac
kIA

S.co
m

www.thehindu.com 2018-01-10

Centre to review rules on anthem

The court had justified the playing of the anthem in cinema halls, seeing it as an opportunity for the
public to express their “love for the motherland.”

The Bench had observed that the protocol of showing respect and honour to the anthem was
rooted in “our national identity, national integrity and constitutional patriotism.”

But the order had attracted criticism from within the highest judiciary itself. Justice D.Y.
Chandrachud, while sharing a Supreme Court Bench with Justice Misra (now Chief Justice) in
October 2017, had doubted the logic behind the order, saying there was no need for an Indian to
“wear his patriotism on his sleeves.”

“The next thing will be that people should not wear T-shirts and shorts to the movies because it will
amount to disrespect to the National Anthem... where do we stop this moral policing?” Justice
Chandrachud had observed.

The Bench was hearing a petition filed by the Kodungalloor Film Society, Kerala, to recall the
order. The apex court had then left it to the government to “take a call” and issue a notification
describing the circumstances and occasions for showing respect to the National Anthem.

On November 30, 2016, a Supreme Court Bench led by Justice Dipak Misra, before he became
the CJI, had directed that “all cinema halls shall play the National Anthem before the feature film
starts and all present are obliged to stand to show respect...” The November 2016 order had come
on a writ petition filed by Shyam Narayan Chouksey.
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Data theft: on UIDAI exposé

Undercover investigations or so-called sting operations occupy a complex and problematical
ethical space in journalism, but it is impossible to fault The Tribune’s exposé, published after
accessing Aadhaar’s database of names, numbers and addresses. To begin with, the public
interest — which lay in showing how easily the database could be breached and drawing attention
to the existence of an organised racket to facilitate this — far outweighed, or more than
compensated for, the act of unauthorised access, in this case secured on payment of a few
hundred rupees. The investigation was written up in the best journalistic tradition — it focussed on
how the data were being mined for money, it did not leak any Aadhaar numbers or other details to
establish this, and it sought and received a response from shocked officials of the Unique
Identification Authority of India before going to print. So it would have been a travesty of justice if
The Tribune and the reporter who broke the story were treated as accused in the case where the
charges include cheating under impersonation. It would have amounted to more than shooting the
messenger. It would have constituted a direct attack on free public-spirited journalism and
dissuaded attempts to hold public authorities and institutions accountable for shortcomings and
promises.

As for the FIR filed against the journalist, the UIDAI has clarified it needed to provide the full
details of the incident to the police and that this did not mean “everyone mentioned in the FIR is a
culprit…” In response to widespread disapproval of the prospect of a case being registered against
the journalist, the Delhi police have belatedly clarified that they would focus on tracing those who
sold the passwords to enable access to the information. Given the noisy hubbub and the
misinformation about what was breached, it is perhaps important to stress that the encrypted
Aadhaar biometric database has not been compromised. The UIDAI is correct in stating that mere
information such as phone numbers and addresses (much of which is already available to
telemarketers and others from other databases) cannot be misused without biometric data. The
suggestion that the entire Aadhaar project has been compromised is therefore richly embroidered.
But even so, it is obligatory for those who collect such information — whether it is the government
or a private player such as a mobile company — ought to see that it is secure and not used for
purposes other than that for which it was collected. In this digital age, a growing pool of personal
information that can be easily shared has become available to government and private entities.
India does not have a legal definition of what constitutes personal information and lacks a robust
and comprehensive data protection law. We need to have both quickly in place if the Supreme
Court’s judgment according privacy the status of a fundamental right is to have any meaning.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

Rajinikanth is seeking votes as a repository of people’s trust, as MGR and Jayalalithaa did
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Cauvery dispute: Don’t allow water wars to fester

The Supreme Court on Tuesday indicated that it would deliver within four weeks its verdict on the
decades- old Cauvery water dispute between the riparian states of Tamil Nadu and Karnataka,
saying enough confusion has been created on it for over two decades. In September, the court’s
order directing Karnataka to release water to Tamil Nadu saw violence across the state. Those
few days showed how inflammable the issue could be, especially if it is in short supply. Over the
years, Cauvery-related violence has occurred especially when the monsoon fails. The lack of an
amicable settlement has allowed the dispute to fester and be associated with regional pride. The
Cauvery Water Disputes Tribunal was set up on June 2, 1990; 27 years later, the matter is yet to
be resolved. Such delay is unacceptable.

The apex court’s decision comes at an interesting time. With impending elections, Karnataka is
seeing brisk political action and the verdict is likely to be a topic of debate. Tamil Nadu, with a
feeble government in place, is in political turmoil. A verdict not in Tamil Nadu’s favour would
further affect the volatile political scenario. Further, Tamil film actor Rajinikanth, a Maratha born in
Karnataka, has thrown his hat into Tamil Nadu’s political arena now. No prizes for guessing what
he’d have to say in four weeks.

The Cauvery dispute is just one of the many ‘water wars’ across India. The strike observed in
northern Karnataka on December 27 was the latest in the ongoing dispute between Karnataka and
Goa over sharing water from Mahadayi river. Chhattisgarh and Odisha are at loggerheads over
Mahanadi; Andhra Pradesh and Telangana over Krishna and Godavari; Punjab, Haryana and
Delhi over the Sutlej-Yamuna canal; and Tamil Nadu and Kerala over the Mullaiperiyar dam.

All these point to the need for a national tribunal to address water disputes between states in a
time-bound manner. The introduction of the Inter-State River Water Disputes (Amendment) Bill,
2017, is a move in this direction.

The need for such a national-level body is immediate because the effects of climate change and
related water stress are set to increase in the years to come. According to EJOLT, a global project
that catalogues and analyses ecological distribution conflicts, a high number of conflicts in India
are caused by ecological disputes and the scarcity of basic resources such as water and forests.

This move by the apex court will be welcomed by many fed up with the protracted wrangling over
the issue, and the violence and animosity that has led to between the two states.
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In the absence of privacy and data protection laws, the overuse of Aadhaar could result in privacy
violations and data breaches

Aadhaar is a good idea but it is becoming the victim of something that crimps, cripples, and
eventually collapses many big ideas: the belief among its proponents and supporters that it is the
solution for every problem. Originally meant to ensure the better targeting of the government’s
social welfare schemes, Aadhaar is now required for almost everything from securing a driving
licence to renewing a life insurance policy. The result, in this case, as in any other, is overuse, and
the penalisation, often of the very same people who were supposed to benefit from the idea in the
first place.

Irrespective of the nature of and the motive behind the police complaint the Unique Identification
Authority of India (UIDAI) has registered against the journalist who highlighted the way in which all
demographic details of an individual could be accessed from the Aadhaar database provided one
knows the Aadhaar number of the individual, this is simply a case of shooting the messenger
rather than responding to the message. The journalist’s investigation also found that it was
possible for a person with such access to print the Aadhaar card of the individual.

UIDAI’s position in this case, as in some others, is that the biometric database hasn’t been
compromised, but the fact is, in many instances (entering airports for instance), an Aadhaar card
is all that is required and there is no verification of biometrics involved.

It is difficult to overlook the obvious advantages of Aadhaar, especially in directing social-welfare
schemes of the government. Used well, it could prevent so-called leakages in these programmes,
and make sure those who can benefit the most from such schemes do. But in the absence of
privacy and data protection laws, the overuse of Aadhaar (some would argue, even its use) could
result in privacy violations and data breaches. Such overuse could also end up being exclusionary
in nature, and neither the government, nor UIDAI have thus far come up with a plan to address
this.

Finally, there’s the behaviour of UIDAI itself – an entity that appears quick to take offence but
which appears loath to communicate its position in a language that most people can understand.
The government would do well to address these issues, just as it would do well to adopt the
concept of data minimisation, which is simply that data that is collected can’t be stored or used for
purposes other than those stated in advance.
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Cabinet approves continuation of Members of Parliament Local Area Development Scheme
beyond 12th  Plan
Cabinet Committee on Economic Affairs (CCEA)

Cabinet approves continuation of Members of Parliament
Local Area Development Scheme beyond 12th  Plan

Posted On: 10 JAN 2018 1:04PM by PIB Delhi

The Cabinet Committee on Economic Affairs, chaired by the Prime Minister Shri Narendra Modi,
has given its approval to continuation of Members of Parliament Local Area Development Scheme
(MPLADS) till the term of the 14th  Finance Commission i.e. 31.03.2020.   

Details:

 

The Scheme would entail an annual allocation of Rs. 3,950 crore and a total outlay of Rs. 11,850
crores over the next three years with an additional annual allocation of Rs. 5 crore per year for
monitoring through independent agency(ies) and for capacity building/training to State/District
officials to be imparted by the Ministry.

The MPLADS funds are released to the nodal District Authorities on receipt of requisite documents
and as per provisions of Guidelines on MPLADS.

Impact:

The entire population across the country stands to benefit through creation of durable assets of
locally felt needs, namely drinking water, education, public health, sanitation and roads etc., under
MPLAD Scheme.

The MPLAD Scheme has resulted into creation of various durable community assets which have
impacted the social, cultural and economic life of the local communities in one way or the other.

Background:

The MPLAD Scheme is an ongoing Central Sector Scheme which was launched in 1993-94. 
Since the inception of the Scheme till August, 2017, a total number of 18,82,180 works for Rs.
44,929.17 crore have been sanctioned from MPLADS fund.

The Scheme enables the Members of Parliament to recommend works for creation of durable
community assets based on locally felt needs to be taken up in their constituencies in the area of
national priorities namely drinking water, education, public health, sanitation, roads etc. The
Scheme is governed by a set of guidelines, which have been last revised in June, 2016.

 

AKT/VBA/SH
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Electoral bonds are a half measure at best

Bringing about effective electoral finance reform in India requires political acknowledgement of an
obvious truth. Measures of the kind announced in the Union budget last year will have limited
effectiveness, or worse, be counterproductive, if they are not accompanied by the will to police the
political establishment. The electoral bonds initiative detailed—if sparsely—by finance minister
Arun Jaitley last week, makes this mistake.

Last year, the Association of Democratic Reforms put hard numbers to the extent of electoral
finance malfeasance. Between 2004-05 and 2014-15, 69% of the total income of political parties
was from unknown sources. This is not a new problem. The Santhanam Committee on Prevention
of Corruption had raised the issue of black money in politics as far back as in 1964. A number of
committees and commissions have addressed the electoral finance issue since. Their
recommendations have failed to find purchase.

Electoral finance reform around the world has attempted to balance two objectives: remove black
money and under-the-table contributions from the system and increase transparency so that
citizens can see where the money is coming from and where it’s going. In “Reforming India’s Party
Financing And Election Expenditure Laws” (Election Law Journal, 2012), M.V. Rajeev Gowda and
E. Sridharan have argued that these objectives are incompatible in India. Companies need to stay
on good terms with parties in the government as well as those in the opposition. If funding
regulations impose transparency—and with it, the risk of alienating a political faction if they give
money to another—they will resort to underhanded means.

History seems to bear this out. In 1985, the then prime minister Rajiv Gandhi rolled back Indira
Gandhi’s 1968 ban on corporate donations which had entrenched black money networks in
politics. But this did nothing to clean up electoral funding. Faced with the prospect of losing
anonymity by having to account for the donations in their annual reports, companies elected to
persist with the black money system.

Jaitley has echoed this argument in explaining why electoral bonds ensure anonymity for donors.
It is an implicit indictment of the crony capitalism that is endemic in the Indian economy. It is also a
misrepresentation which fails to address the other half of the equation. Anonymity for corporate
donors is important because the accounts of political parties remain opaque. The latter prevents
citizens from making an informed assessment of government policies and regulations—public
oversight that could check vendettas against or rewards for particular companies.

The Union budget last year made no concrete moves on this front. Nor has any party shown
serious intent in the past; quite the reverse. In 2013, the Central Information Commission had
declared the six national parties to be within the ambit of the Right to Information Act. The parties
have been united in disregarding this. Party accounts are audited by those appointed by the
parties themselves, and regulations stipulating deadlines for submitting donation statements and
income-tax returns to the Election Commission are flouted frequently and flagrantly with no
consequence.

Another reform Prime Minister Narendra Modi had mooted in 2016, state funding of elections,
underscores the importance of party transparency. State funding has a proven record in a number
of countries that have made the transition over the decades from corporate donations—and it has
been presented as a solution a number of times in the Indian. However, in countries where it has
worked—Germany, Japan, Canada, Sweden, to name a few—it has been accompanied by strict,
well-enforced regulatory frameworks regarding auditing and disclosure of party income and
expenditure. In the absence of such frameworks, state funding in India is a non-starter, as the Law
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Commission Report (1999) and Venkatachaliah Committee Report (2002) have pointed out. It
would do little save provide an additional source of party funding without denting black money
revenue streams.

The Modi government has done well to take up the issue of electoral finance. But if it is serious
about cleaning up the system, it must focus on increasing the accountability of political parties. It
will not have a better opportunity to do so. It has staked its claim to rule on its will and ability to
fight corruption. With eight state polls lined up this year and the general election next year, it—and
other parties that support such a move—could reap the electoral benefits of the positive optics. If it
remains business as usual, however, electoral bonds are likely to be little more than a sideshow in
electoral finance reform.

What should the government do to increase transparency in political funding? Tell us at
views@livemint.com
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BharatNet Phase 1: Target Achieved Through Meticulous Planning and Focused Implementation
at Ground Level;
Ministry of Communications

BharatNet Phase 1: Target Achieved Through Meticulous
Planning and Focused Implementation at Ground Level;

Achievers Felicitated by the Dept of Telecom

Posted On: 08 JAN 2018 2:42PM by PIB Delhi

Government has achieved a significant milestone under the BharatNet by completing Phase-1 of
the project by connecting over one lakh Gram Panchayats (GP) across the country with high
speed optical fibre network as per the declared deadline of 31 Dec 2017.  BharatNet network built
under Phase 1 envisages delivery of high-speed broadband services in over 2.5 lakh villages
benefitting more than 200 million rural Indians.

At a function held here, Union Minister for Communications Shri Manoj Sinha said that the vision
and the mission of the country is to connect India to realise the goal of Prime Minister’s Digital
India by bridging the digital divide. Describing the BharatNet as the world’s largest rural broadband
project created on the mantra of Create, Collaborate and Conquer, Shri Sinha said that the project
will generate massive employment opportunities both direct and indirect in the country in days to
come. He underlined the need to complete the 2nd phase of the BharatNet well before the target of
March, 2019 to usher in a rural digital revolution by connecting 2 lakh and 50,000 Gram
Panchayats with broadband network. The Minister asked the officials to include and enforce the
clause of financial incentive for speedy execution of Phase-2 of the project and said that the
infrastructure created under BharatNet will be a national asset, accessible on a non-discriminatory
basis to the service providers. The project aims to provide affordable broadband services to
citizens and institutions in rural and remote areas, in partnership with States and the private
sector. 

Under Phase 1 of the project, till 31st May 2014 the work had been started in 4,918 GPs and 358
km Optical Fibre Cable (OFC) was pulled and only 59 GPs were made service ready.  Till 30th
June 2016 work had been started in 84,834 GPs and 1,24,817 km OFC pulled covering 53,557
GPs with 7,229 GPs made Service Ready. As on 31st Dec 2017, 2,54,895 km OFC has been laid
covering 1,09,926 GPs out of which 1,01,370 GPs have been made Service Ready.

Speaking on the occasion, Secretary, Department of Telecom Ms Aruna Sundararajan said that to
complete the Phase-1 of BharatNet, the entire eco-system of the department responded to the call
of the Hon’ble Minister Shri Manoj Sinha. She said that it has given boost to Make-in-India as the
key highlight of the project is that the telecom equipment deployed in it has been fully designed,
developed and manufactured in India.  She said that the project also achieved a global record
of laying of 800 kilometres of optical fibre per day. She said that the BharatNet infrastructure is
expected to catalyse digital delivery of services for the rural poor – viz. health, education,
livelihood, skills, e-agriculture and e-commerce.  The tariff for BharatNet was also revised to
attract more Telecom Service Providers (TSPs) to use the infrastructure to provide high-speed
broadband services in the rural areas through Wi-Fi, FTTH, and for developing utilisation models
by TSPs and Common Service Centres (CSC).
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 The Department of Telecom felicitated the key performers and stakeholders who significantly
contributed to achieve the target.  Shri Manoj Sinha gave away the awards for the Best Performing
States, States which covered all the GPs, Best Utilisation of BharatNet, Best performing
implementation partners, Best performing equipment supply partners, Best performing OFC supply
partners, Best technology partners, and significant individual contributors. 

Under the award categories, UP(East), Maharashtra, MP, Chhattisgarh, Rajasthan and Jharkhand
were adjudged as the Best performing States which implemented BharatNet Phase 1.  Kerala,
Karnataka and Haryana were the States which covered all the GPs under the Project.  Karnataka
bagged the award for  Best Utilisation of BharatNet. Bharat Sanchar Nigam Ltd and CSC e-
Governance Services India Ltd received the awards for the Best performing implementation
partners.  While Tejas Networks and Indian Telephone Industries Ltd were honoured with the Best
performing equipment supply partners, Finolex Cables, Sterlite Technologies and Vindhya
Telelinks Ltd were bestowed with the Best performing Optical Fibre Cable( OFC) supply partners. 
Centre for Development of Telematics(CDOT) and National Informatics Centre(NIC) were given
the Best technology partners award.

Shri Mahmood Ahmed, JAF, USOF, Shri  Rupendra Kumar, Director(BB), USOF, Smt. Deepika
Khosla, CGM, BBNL, Shri  Deepak Chanduka, CGM, BBNL, Shri  Shahnawaz Alam, CGM, BBNL,
Shri Anil Kumar Gupta, CGM, BBNL, Shri Vinod Kumar, CGM, BBNL, Shri  P K Panda, GM, BBNL
and Shri B P Meena, GM, BBNL received the Significant individual contributors’ award from the
Minister. 

 <><><><><>
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Electoral Bonds prize anonymity, you won’t know who’s bought them

It is an open secret that political finance in India is, to put it mildly, a sordid affair. When it comes to
political contributions, opacity reigns. The situation is not much better when it comes to
expenditure, as candidates regularly declare laughably small amounts of campaign spending in
order to give the appearance of complying with unrealistic expenditure ceilings that are equally
laughable.

Unwilling to succumb to external scrutiny of their accounts, India’s major parties have instead
thumbed their nose at the Central Information Commission’s ruling that parties, as public entities,
are subject to the Right to Information Act. In a polarised political era, joining hands to protect their
murky operations is one thing parties of all stripes can agree upon.

It was into this swamp that the Union Finance Minister Arun Jaitley waded when he made election
finance reforms a hallmark of last year’s Budget presentation. In the Budget speech, Jaitley
pledged the introduction of a new mechanism for funding elections in India intriguingly called
“electoral bonds.” Last week the Modi government made good on its promise, unveiling the details
of the new scheme.

Billed as a victory for transparency in political funding, the bonds, in fact, are anything but. Far
from reducing opacity in how politics is financed, this new vehicle merely legitimizes it.

The new scheme will work as follows. Donors can buy bonds — essentially non-interest bearing
promissory notes — issued by the State Bank of India (SBI) in specified amounts (Rs 1,000, Rs
10,000, Rs 1 lakh, Rs 10 lakh and Rs 1 crore), on certain days throughout the year. The bonds,
which will be valid for only 15 days, can then be deposited in official bank accounts of those
registered political parties which have earned at least one percent of votes polled in the previous
general (or state) election.

Once deposited, the bonds essentially are converted into donations. The twist is that the donor
neither needs to disclose it has purchased the bonds nor must it identify the recipient party. The
political party in question will need to report it has received bonds, but it too does not have to
disclose the donor’s identity. According to the government notification, individuals, Hindu
undivided families, firms, and associations are all eligible to take part in the scheme as donors.

The upshot, according to the government, is that the new scheme will curb the use of black money
in elections. Because all transactions related to the purchase and deposit of electoral bonds will
happen through the banking system, there will be a digital paper trail that will encourage the use of
white money in contrast to the under-the-table cash transactions that prevail under the status quo.
Furthermore, donors will be subject to standard Know Your Customer (KYC) norms that will
mitigate concerns about money laundering.

What does this all mean for the future of political funding in India?

First, to declare electoral bonds a major victory in the effort to improve transparency in political
funding is farcical. There is, by design, nothing transparent about the scheme. In fact, the stated
goal is to protect the anonymity of donors by giving them an avenue to contribute without revealing
their identity (which corporates, fearful of retaliation by parties to whom they have not given,
especially prize).

Thanks to two other changes buried in last year’s Finance Act as part of the Modi government’s
“reforms” — the elimination of the cap on corporate giving (which previously stood at 7.5% of a
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corporation’s average net profits over the previous three years) and the abolition of the provision
that firms must declare their political contributions on their profit and loss statements — the
floodgates are now open for limitless, anonymous political giving.

This giving is not limited to firms, but extends to individuals, NGOs, and others — as the fine print
of the government notification makes plain. As an article in Scroll has pointed out, individuals,
NGOs and charitable trusts must file returns with the government but face no obligation to place
their annual accounts in the public domain.

Second, given that the bonds are instruments to be issued by SBI there is one entity which will
have full view of the transactions taking place: the government itself. Whether potential donors will
take advantage of the electoral bond route knowing that the ruling party might be able to access
transaction details is ultimately an empirical question. But when something is transparent to
government, but kept off-limits to voters, the media, civil society or anyone else, it is hardly a
meaningful sort of transparency.

Finally, we should acknowledge that electoral bonds do not strike a blow against opacity. Rather,
they represent another salvo in the war on cash. In keeping with the Modi government’s post-
demonetisation ethos, the new funding modality encourages digital payments and fund flows
through the official banking system. While one can hardly be opposed to curbing the extent of
black money in politics, we also have to be aware of the loopholes left in the system.

Another change made in last year’s Finance Act was to reduce the limit for cash donations to
political parties from Rs. 20,000 to Rs. 2,000. If the government was serious about curbing cash
funding of elections, why not prohibit cash donations altogether? After all, surely political parties
are better suited than most to process digital transactions. Even more curious is that while the
cash threshold was reduced to Rs. 2,000 in last year’s legislation, no changes were made to the
disclosure threshold (which remains at Rs. 20,000).

Electoral bonds are a bright shiny object guaranteed to garner positive headlines, but one whose
glimmer quickly fades upon closer inspection. In announcing the recent changes, the Finance
Minister stated: “The political funding mechanism developed over the last 70 years has faced wide
criticism as people don’t get clear details about how much money comes, from where it comes and
where it is spent.”

Jaitley is spot-on in his assessment of the past. Sadly, he is also talking about the future.
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Two-tier shield for Aadhaar data

Only the Aadhaar holder will be able to generate a VID and no other entity, including
authentication user agencies (AUAs), can do it on their behalf. “While VID allows Aadhaar number
holders to avoid sharing Aadhaar number, storage of Aadhaar number within various databases
also needs to be further regulated,” the circular said.

To address the issue, the UIDAI has brought in the concept of limited KYC. It has categorised its
AUAs into global AUAs and local AUAs wherein the latter will get access to only need- based or
limited KYC details. The AUAs, which by law are required to use Aadhaar number in their KYCs,
will be categorised as global AUAs and have access to full e-KYC and the ability to store Aadhaar
numbers within their system.

“Once storage of Aadhaar number is restricted and since VID is temporary, agencies need a
mechanism to uniquely identify their customers within their system,” the circular said. For this, a
72-character alphanumeric ‘UID Token’ will be generated for “system use”.

“UID token allows an agency to ensure uniqueness of its beneficiaries, customers etc. without
having to store Aadhaar number in their databases,” the notification stated.
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On playing National Anthem in cinema halls: Not by diktat alone

By making it optional for cinema halls to play the national anthem before every show, the Supreme
Court has at last removed the coercive element it had unfortunately introduced by an interim order
in November 2016. Laying down a judicial rule that the anthem must be played on certain
occasions in specific places, in the absence of any statutory provision to this effect, was
unnecessary and opened the court to charges of over-reach. With the Centre saying this directive
could be placed on hold, and that it would set up an inter-ministerial committee to recommend
regulations for the presentation of the national anthem, the court has said it is not mandatory to
play it in cinema halls. The panel will also suggest changes in the Prevention of Insults to National
Honour Act, 1971, or in the Orders relating to the anthem issued from time to time. Justice D.Y.
Chandrachud, one of the three judges on the Bench, had at an earlier hearing doubted the wisdom
of asking patrons of cinema to visibly demonstrate their patriotism each time they entered a
theatre to watch a film, remarking that there was no need for an Indian to “wear his patriotism on
his sleeve”. He had asked at what point would such “moral policing” stop if it were to be prescribed
that some kinds of apparel should not be worn at the movies as they could amount to showing
disrespect to the national anthem. The court’s order also had some unintended, but not
unforeseen, consequences. The audience began looking for signs of ‘disrespect’ and there were
reports of vigilantism, with people beaten up or harangued for not standing up.

Even those who contend that “constitutional patriotism” and the demonstration of respect for the
national anthem require the framing of such mandatory measures cannot explain why cinema
houses should be singled out or why such rules shouldn’t apply to other halls or enclosures where
meetings and performances take place. This is not to suggest that symbols of national honour are
undeserving of respect. Neither is it to question the idea that citizens must show due respect
whenever the anthem is played or the flag is displayed. But as the Bench has pointed out, “the
prescription of the place or occasion has to be made by the executive keeping in view the concept
of fundamental duties provided under the Constitution and the law.” In a mature democracy, there
is really no need for any special emphasis, much less any judicial direction, on the occasion and
manner in which citizens ought to display and demonstrate their patriotism. If rules are needed for
the purpose, it is for Parliament to prescribe them by law. As subscribers to common democratic
ideals, citizens should be presumed to have a natural respect for symbols of national honour, and
should not have to be made unwilling participants in a coercive project.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

Pakistan is worried less by U.S. withdrawal of aid than the overall downslide in ties
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Aadhaar Of Injustice

In September 2017, 11-year-old Santoshi, resident of Simdega district of Jharkhand, succumbed
to starvation. According to her mother, she died “asking for rice, but there was not a single grain at
home”. She was deprived of her subsidised ration as her family’s ration card was cancelled
because it was not linked to Aadhaar. Marandi in Jharkhand met the same fate — he could not
avail of his share of ration supplies since his Aadhaar Based Biometric Authentication (ABBA)
failed. Similar cases of starvation deaths have been reported from other states too, including
Shakina Ashfaq from Bareilly in Uttar Pradesh, who could not present herself at the ration shop for
ABBA due to ill health.

When the Narendra Modi government came to power riding on the promise of fighting corruption
and ensuring effective service delivery, it was assumed that it will put in place a strong anti-
corruption and grievance redress framework to ensure that no one is denied their rightful
entitlements. However, instead of operationalising anti-corruption legislation like the Lokpal or
implementing the grievance redress and social audit provisions in various laws, the government
has been pushing Aadhaar as the ultimate solution to corruption.

This is inexplicable as Aadhaar can, at best, tackle only identity fraud, where an individual colludes
with the system to be included multiple times in the list of beneficiaries. This accounts for a tiny
proportion of corruption. In programmes like the PDS, the major reason for corruption is quantity
and quality fraud with ration shopkeepers refusing to give people their full share of rations or
pilfering good quality foodgrain and replacing them with poor quality stock. Aadhaar can do
nothing to tackle this corruption, which can only be eradicated through greater transparency and
effective accountability measures.

There is overwhelming evidence to show that mandatory linking of Aadhaar to ration cards has led
to large-scale exclusions from benefits guaranteed under the National Food Security Act. Those
who are not enrolled in the Aadhaar database are unable to apply for ration cards. Even if
someone has an Aadhaar number, but it is not “linked”, benefits are denied. Finally, in states like
Jharkhand and Rajasthan where Point-of-Sale devices have been installed in fair price shops, if
the biometrics of beneficiaries don’t match or the cardholder cannot be present in person, they are
unable to access their entitlements.

Instead of recognising and rectifying the problem, the government has been brazenly labelling
those who are excluded due to Aadhaar as “bogus”, proudly claiming as “savings” the funds saved
from denying basic services to the most vulnerable.

On February 7, 2017, PM Modi said in Parliament that using Aadhaar and technology, in two-and-
a-half years his government had discovered “nearly 4 crore, meaning 3.95 crore bogus ration
cards” which resulted in savings of about Rs 14,000 crore. The PM, however, did not provide any
details of “bogus” cardholders. An RTI filed to the PMO seeking a state-wise break-up of bogus
cards and the names of bogus card-holders revealed there was no evidence to back the claims.

The PM’s speech was subsequently corrected to state, “nearly 4 crore, meaning 2.33 crore bogus
ration cards were found”, presumably to bring the figure in line with information provided by the
Union food minister in response to a Parliamentary question in which a state-wise break-up of
bogus ration cards was given. The figures provided by the minister, however, also did not match
with the data disclosed by various states under the RTI Act. For instance, for Odisha while the
minister quoted a figure of more than 7 lakh bogus ration cards, under the RTI Act the state food
department replied that there were no bogus ration cards in the state. For Jharkhand, the minister
quoted a figure of almost 8,000 bogus ration cards, while the state food department held that “this
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information is not available in the department”. Interestingly, the PM was silent on whether action
was taken against corrupt officials who made “bogus” cards.

In the Global Hunger Index 2017, India ranked 100 among 119 countries. The question is: Instead
of ensuring delivery of essential foodgrains, can the country afford to adopt systems which exclude
the most vulnerable?

A government intent on tackling corruption should put in place effective and strong institutions
which empower people to report corruption and seek accountability from the executive. It should
not treat people as thieves unless they can prove their innocence, in this case by getting an
Aadhaar number to show that they are genuine and not “ghosts”.
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India’s big business needs an ethical fibre

In 2017, India’s corporate landscape did not present a pretty sight. Even as the smaller companies
struggled to make the necessary adjustments to the new goods and services tax (GST) regime,
the largest Indian companies gave little evidence of the innovativeness and the derring-do that
would suggest a brave new future for them. All that we saw were some fierce price wars, lots of
hand wringing and a wait-and-watch attitude.

The abiding image of the year was the two infamous Reserve Bank of India (RBI) lists of
companies that had defaulted on their dues to banks.

If Vijay Mallya bagged all the notoriety stars in 2016, this year, the bad news was more evenly
spread across 40 companies which was somewhat more representative of the malaise.

Companies are microcosms of societies and people. When a Mitsubishi Materials Corp. admits to
falsifying data on its components used in cars and airplanes over a year, it is a reflection on
Japanese society. Similarly, when a Mallya goes absconding with employees’ salaries and other
dues, it isn’t just a one-off problem restricted to a man who has since become the favourite
whipping boy of investigating agencies.

No, Mallya’s failings are shared in small and large measure, by many other companies. That’s
because the men and women who work for these companies are from the same society in which
they operate.

The dilemma facing a pharma company selling stents at over 600% of their cost price is the
maximization of profits for its shareholders versus its responsibility towards society and its
customers.

We can see this dilemma played out in many of the key moments of the year.

The conflict between a promoter and the management at Infosys Ltd, the repeated warnings
issued by the US Food and Drug Administration, or FDA, against the quality practices of India’s
generics makers, the Delhi government’s censure of hospitals in the capital for overcharging
patients, the ongoing battles between home buyers and large builders like Jaypee Infratech Ltd
and Unitech Ltd, are all a consequence of these conflicting corporate urges.

The sequence of events is almost always the same. A business house spots an opportunity,
seizes it using funds from obliging banks and, then, proceeds to build upon it.

So far, so good, but then comes the greed, the desire to grow exponentially and the realization
that the system can be worked, that banks can be milked, markets manipulated and customers
fleeced.

It is this cycle of greed, manipulation and eventual capitulation that encapsulates the fortunes of
most of the companies now referred to the National Company Law Tribunal for insolvency
proceedings.

The problem has been compounded by the toothlessness and, in many cases, the active collusion
of the appointed regulators.

A year when the sins of the past appeared to have caught up with many Indian companies points
to a missing ethical fibre. Six months ago I wrote a column (http://bit.ly/2EHuuk0) on Dilip Pendse,
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former managing director of Tata Finance Ltd, whose misdemeanors included attempts to
manipulate the markets and frauds against investors.

Towards the end of the year, we saw the ignominious exit of Shashi Arora, CEO of Airtel
Payments Bank, after the firm’s eKYC (know your customer) licence was suspended by the
Unique Identification Authority of India following disclosures of the misuse of customer data
(http://bit.ly/2EJ5kkY).

The two events, separated by nearly two decades, are part of the same malaise, a failure to follow
the ethics of business.

And it is always the leaders who make these calls. Call it a failure of leadership in the face of
unrealistic expectations from investors or merely the lack of a clear ethical foundations, but in too
many cases, they are the ones who call for the rules to be bent.

Yet, how often have we seen chief executive officers (CEOs) being punished for the deviant
behaviour of their companies?

Wipro Ltd’s chairman Azim Premji has always insisted on doing business with stringent ethical
norms in place even if that meant sacrificing a few percentage points of growth.

He has been able to ensure acceptance and adherence because he sets the standards with his
own actions. This is a man who once refused a complimentary upgrade on a domestic flight and
would often hop into an auto rickshaw at the old HAL Airport in Bengaluru.

The buck starts and stops at the top. Indian business leaders have to lay down the law on
corporate integrity by setting themselves up as models of rectitude.
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Virtual Aadhaar ID: too little, too late?

Identity trouble:The UIDAI had on Wednesday introduced the concept of a virtual Aadhaar
IDSpecial Arrangement  

The move to introduce an “untested” virtual ID to address security concerns over Aadhaar
database is a step in the right direction, but may be a case of too little, too late, according to
experts, as many of the 119 crore Aadhaar holders have already shared their 12-digit numbers
with various entities.

“What about all the databases that are already linked up with our Aadhaar number? Virtual ID will
therefore not attack the root of the problem. At best, it is band-aid,” said Reetika Khera, faculty,
Indian Institute of Technology-Delhi.

“Can we realistically expect rural folks to use this to protect themselves? Or are we pushing the
barely literate into the hands of middlemen who will ‘help’ them navigate it?” she questioned.

The Unique Identification Authority of India (UIDAI) on Wednesday introduced the concept of a
virtual ID that can be used in lieu of the Aadhaar number at the time of authentication, thus
eliminating the need to share and store Aadhaar numbers. It can be generated only by the
Aadhaar number-holder via the UIDAI website, Aadhaar enrolment centre, or its mobile
application.

Experts pointed out that the virtual ID is voluntary and the Aadhaar number will still need to be
used at some places.

“Unless all entities are required to use virtual IDs or UID tokens, and are barred from storing
Aadhaar numbers, the new measures won’t really help,” said Pranesh Prakash, Policy Director,
Centre for Internet and Society, Bengaluru.

Kiran Jonnalagadda, co-founder of the Internet Freedom Foundation, agreed. “The idea is good
but it should have been done in 2010, as now all the data is already out. Now, what can be done is
revoke everybody’s Aadhaar and give new IDs.”

Mr. Jonnalagadda added that Authentication User Agencies (AUAs) categorised as ‘global AUAs’
by the UIDAI will be exempted from using the virtual IDs. “These are likely to be entities which
require de-duplication for subsidy transfer, such as banks and government agencies. All the leaks
have happened till now from these entities. So, basically, the move will exempt the parties that are
the problem,” he said.

Vipin Nair, one of the advocates representing the petitioners who have challenged the Aadhaar
Act in the Supreme Court said, “It is potentially a case of unmitigated chaos purely from an
Information Technology perspective.”
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An opaque justice

The Constitution is the suprema lex for this country. In Kesavananda Bharati v State of Kerala, it
was held that supremacy of the Constitution is among the basic features of the Constitution of
India and is protected by the authority of an independent judicial body to act as interpreter of a
scheme of distribution of powers.

In a recent order in the matter of Campaign for Judicial Accountability and Reforms v Union of
India and Others, a five-judge bench held that, “… the Chief Justice is the master of the roster and
he alone has the prerogative to constitute the Benches of the Court and allocate cases to the
Benches so constituted.”

Even though empowered with the order of November 10, 2017, does the Chief Justice of India
possess absolute and arbitrary powers to “constitute the Benches of the Court and allocate cases
to the Benches so constituted”? Of course not. He is as much bound by the Rule of Law as
anybody else. If there is one principle firmly rooted in our constitutionalism, it is: “Be you ever so
high, law is above you.”

Yet, a little insight into the functioning of the Supreme Court today will reveal that the Chief Justice
has been exercising his powers in an opaque manner. Several instances reflect that the
Constitution Benches are constituted by including certain judges and excluding certain others. It is
not my endeavour to criticise or attack any individual judge. But the fact remains that senior judges
and even judges known for their proficiency in certain branches of law are excluded from such
benches.

The five-judge bench which passed the order of November 10, 2017, was constituted by the Chief
Justice ignoring senior-most judges. Even assuming that the Chief Justice felt that the bench of
Justice J. Chelameswar and Justice S. Abdul Nazeer could not have passed a judicial order
referring the writ petition to a bench comprising the first five judges in the order of seniority, the
Chief Justice should have constituted a bench of the same judges. The order passed by the bench
presided over by the Chief Justice speaks about “judicial discipline and decorum” and
“convention”. Those very principles would oblige the Chief Justice not to pick and choose in
constituting benches.

The case of Justice K.S Puttaswamy (Retd.) and another v Union of India, or the Aadhaar matter,
is more curious. This writ petition was heard by various benches of which Justice Chelameswar
and Justice S.A. Bobde were members right from 2013. On August 11, 2015, a bench comprising
Justice Chelameswar, Justice Bobde and Justice C. Nagappan directed that the matter be referred
to a larger bench. Chief Justice J.S. Khehar correctly reconstituted the bench on July 18, 2017
which comprised himself, and Justices Chelameswar, Bobde, Chandrachud and Nazeer, which
then referred the question of whether privacy is a fundamental right to a larger bench of nine
judges. This larger bench comprised, among others, Justice Chelameswar, Justice Bobde and
Justice Nazeer. The privacy matter was decided on August 24, 2017 and at least one of the
judges, Justice Nariman, at the end of his judgment, directed that the matters be sent back for
adjudication to the original bench of three judges in light of the judgment. It is a matter of record
that the Aadhaar matter was not being fixed for hearing which led to the repeated mention by
Shyam Divan, senior advocate, on behalf of the petitioners before Chief Justice Misra, who
ultimately constituted a five-judge bench as suggested by the Attorney General but excluded most
of those judges.

Benches are constituted by the Chief Justice considering the previous orders and it is rare to
exclude from them the judges who had heard the matter earlier and are still available.



crackIAS.com

crackIAS.com

The recent trend shows that the Chief Justice appears to be allocating cases on a selective basis.
Again, it is not my endeavour to criticise the outcomes or judgments in such cases. But the
manner of allocation raises serious issues about the independence of the judiciary. For example, a
recent matter challenging the appointment of Additional Director of CBI was placed before the
bench of Justice Ranjan Gogoi and Justice Navin Sinha, but the same was released by an order to
the following effect, “List the matter on Friday i.e. 17th November, 2017 before a Bench without
Hon’ble Mr. Justice Navin Sinha.” The matter was later listed before a bench presided over by
Justice R.K. Agrawal on November 17, although on that very day Justice Gogoi was sitting not
with Justice Sinha but with Justice Rohinton F. Nariman and Justice S.K. Kaul. The matter ought
to have been placed before that bench.

Unfortunately, this has been going on in the Supreme Court for some time. Chief Justice Khehar
allocated the Birla Sahara matter to a bench presided over by Justice Arun Mishra and Justice
Amitava Roy overlooking 10 senior benches. Chief Justice Khehar, after converting a letter by the
widow of Kalikho Pul into a petition, allocated the same to the bench of Justice A.K. Goel and
Justice U.U. Lalit, who were sitting in Court No. 13, overlooking Court Numbers 2 to 12 for no
apparent reason.

An independent and strong judiciary is the basic feature of the Constitution. We are faced with an
extraordinary situation where the judiciary is being marginalised from within, not from outside. It is
important for this institution to ensure that an impression is not given to the public that the
constitution of benches and allocation of matters is being done in a manner more palatable to the
executive. Government is the single biggest litigant before the Supreme Court. Citizens are
entitled to expect the free and fair administration of justice.

The Chief Justice will be well advised to correct this course. If he doesn’t, the other judges must
step in. The independence of judiciary is the collective responsibility of all the judges. Let us hope
and trust that they will not fail the institution.
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Security questions

The Unique Identification Authority of India (UIDAI) has taken a firm step in support of data
security and privacy by introducing disposable IDs, authentication tokens and tiered KYC
requirements to reduce the exposure of Aadhaar numbers. These are logical measures, since
providers only need to have the number authenticated against a person. There is no need for them
to store it even for a second thereafter. This principle has been followed in other services for
decades. For instance, email providers do not know their users’ passwords, since they are not
stored on servers in plain text. They are stored as hexadecimal hashes, which are
cryptographically compared against passwords during a login. It is surprising that this pervasive
principle, which is followed by almost all services requiring a login, was not applied to UIDAI
earlier.

While the objectives of Aadhaar are entirely reasonable, its implementation has not earned
universal trust. Apart from disastrous denials of the very services it was designed to assure —
withdrawal of food and shelter entitlements to the poorest have been noted — the security of the
world’s biggest repository of biometric data has been questioned following leaks. The first problem
is being examined by the courts. And the virtual ID is the UIDAI’s first attempt to address the
second. From the time the project was launched by Nandan Nilekani, its promoters chose to
stonewall criticism, instead of engaging with it, by arguing that Aadhaar is an impregnable data
silo. The UIDAI’s reaction to a newspaper story which showed how easy it is to acquire Aadhaar
numbers was to target the messenger. Just two months ago, the government claimed in an
affidavit that Aadhaar is breach-proof.

There is an element of hubris here, and the technologists behind Aadhaar must know it. Systems
are secured by multiple strategies, but there is no such thing as bulletproof security. All systems
are vulnerable to a capable, imaginative and determined attacker, no matter how diligently they
are secured. The only certain deterrent is legal, and fortunately privacy law has plugged the gap.
However, it remains to be seen how many impugned parties have the stomach for private
litigation. And the fact remains that large repositories of data, whether Equifax or Aadhaar, are
targets in a world where data is the new gold. Their holdings must be shared on a need-to-know
basis, and the recent blanket requirements for Aadhaar data to be shared with service providers,
from mutual fund managers to telecom companies, flies in the face of that principle. Tiered
exposure and virtual IDs would now reduce exposure of real Aadhaar numbers, though they must
have already been shared in large quantities. Now, UIDAI has taken a step towards seeking
universal trust, which is the bedrock of a legitimate authentication system.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



crackIAS.com
cr

ac
kIA

S.co
m

www.thehindu.com 2018-01-13

A letter reveals anguish at judicial orders

Making a case:Justice J. Chelameswar during a press conference in New Delhi on Saturday.R.V.
Moorthy  

A letter written by the four senior-most Supreme Court judges to Chief Justice of India Dipak Misra
reveals their anguish at the recent judicial orders and an erosion in the judicial independence of
the court.

Justices J. Chelameswar, Ranjan Gogoi, Madan B. Lokur and Kurian Joseph said the letter,
written in October 2017, did not mend matters. Their efforts to convince the Chief Justice to take
corrective measures had failed, forcing them to go public.

The letter said the Chief Justice’s authority, as the master of the roster to decide which Bench
should decide which case, did not make him a “superior authority”. “The Chief Justice is only the
first among equals — nothing more or nothing less,” the letter said. Yet, they said, “there have
been instances where cases having far-reaching consequences for the nation and the institution
have been assigned by the Chief Justices of this court selectively to the Benches of their
preference without any rational basis for such assignment.”

Institutional damage

The letter said it did not want to embarrass the institution by quoting the names of the cases which
were assigned to select Benches, where they were met with quiet burials.

The judges said such instances and departure from the tradition of impartiality of the court had
damaged the institution.

The press conference follows a recent judgment of a Constitution Bench, led by Chief Justice
Misra, which declared the authority of the Chief Justice of India as the master of the roster.

The Bench held that it was the “exclusive domain” of the CJI, and none other, to allocate cases to
judges in the court. The Constitution Bench was formed after a Bench, led by Justice
Chelameswar, decided to hear a petition for a fair investigation into a case of conspiracy to bribe
Supreme Court judges in a private medical college case.

The case was decided by a Bench led by the Chief Justice.

The Constitution Bench effectively overruled Justice Chelameswar’s order to have the case before
him. Ultimately, the petition was dismissed by a three-judge Bench of Justices R.K. Agrawal, Arun
Mishra and A.M. Khanwilkar and Rs. 25 lakh in costs was imposed on the NGO.

MoP issue

The letter also highlighted an order passed by a Bench of Justices A.K. Goel and U.U. Lalit that
there be no delay in finalising the memorandum of procedure (MoP) for appointment of judges to
the Supreme Court and the High Courts.

The letter said there was no occasion for Justices Goel and Lalit to pass such an order when the
Collegium had already finalised the MoP and sent it to the government on March 2017.

It said the government had met the draft MoP with silence, which meant that the Centre accepted
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the terms of the Collegium. Besides, any issue with the MoP had to be decided at the Chief
Justices’ Conference and by the Full Court, and not by a Bench of two judges.
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Why go public, asks former CJI

How did a press conference by four senior judges of the Supreme Court help resolve their
discontent against the Chief Justice of India, the former Chief Justice of India T.S. Thakur asked.

“This should have been sorted out within the institution instead of bringing them out in public,” he
told The Hindu .

“It does not help anybody, particularly the institution if someone was to bring it out in the open. I
know each one of these people [judges]. I only hope things are sorted out properly. Roster issues
are also matters which can be sorted out,” he said.

The former Chief Justice said the top court was capable of resolving the issue. “People come with
complex problems, issues and challenges to be sorted by the Supreme Court. I am sure Supreme
Court has enough wisdom and capacity to sort out these issues also,” he said,

However, he was not in favour of the four senior judges, one of whom is in line to become the next
Chief Justice of India, discussing the issue in public.

Another former Supreme Court judge, Justice K.T. Thomas, said it “should not become a
precedent”.

“Sitting Supreme Court judges interacting with the media especially concerning matters relating to
administrative, business and judgment side of the top court have never happened before,” Justice
Thomas said.

Justice Thomas said, “The CJI has not reacted to the development and it is also not known
whether the four collegium judges had taken the other judges into confidence.”

Court’s image

“The image of the institution will not suffer from today’s event. The Supreme Court is far above all
these,” Justice Thomas added.

Former Chief Justice of India K.G. Balakrishnan said this was an “unfortunate occasion which
could have been avoided.”

“The image of the institution has suffered,” Justice Balakrishnan remarked.

Senior lawyer Rebecca John said it must have been the last resort available to the four judges. “I
too wish it hadn’t come to this. I wish they could have set their house in order by talking to each
other and taking correctional measures. I wish there was no press conference,” the senior lawyer
said.
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Passports will not carry address, parents’ names

Non-ECR passports will retain the blue cover.  

The Ministry of External Affairs on Friday announced that new passports will soon be printed
without the names of parents and the home address of the applicant.

The statement came even as it was declared that the passports for the Emigration Check
Required (ECR) category will be printed with orange jackets.

“A three-member committee comprising the officials of the Ministry of External Affairs and the
Ministry of Women and Child Development was constituted to examine various issues pertaining
to passport applications where mother/child had insisted that the name of the father should not be
mentioned in the passport and also relating to passport issued to children with single parent and to
adopted children,” the spokesperson said. The decision was taken after the committee gave its
report to the MEA on an application from a single mother for her child’s passport.

However, sources said that application forms for new booklets would continue to capture the data
regarding parents and postal addresses as mentioned in the passport holders’ previous booklets.

After consulting the International Civil Aviation Organization (ICAO) regarding compatibility of
passport booklets minus the address and parents’ names printed on the last page, with Machine
Readable Travel Documents, the MEA concluded that, “the last page of the passport and other
travel documents issued under the Passports Act, 1967 and Passport Rules, 1980 would no
longer be printed”.

Booklets with orange jackets would be designed by and printed at the Indian Security Press in
Nasik.

It is understood that the passports in the Emigration Check Not Required (ECNR) category will
continue to have blue jacket.

“..The passport holders with ECR (Emigration Check Required) status would be issued a passport
with orange jacket and those with non-ECR status would continue to get a blue passport,” said the
official spokesperson in the press release.

Passports have been a key component of the Ministry of External Affairs under the government of
Prime Minister Narendra Modi and the Ministry has accelerated the process of issuing passports
to citizens.
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Judiciary in turmoil

It is a development that is both momentous and unfortunate. The press conference held by four
senior judges of the Supreme Court has exposed an unprecedented level of dissension in the top
echelons of the judiciary. It is regrettable that the banner of revolt has been raised in such a public
way against the Chief Justice of India, Dipak Misra. Regardless of who is right in the current
dispute over the administrative functioning of the CJI, the reverberations of what took place on
Friday will not easily subside and will be felt for a long time to come. There was ample evidence
over the last few months that the highest court was in a state of ferment; the question is whether it
could have been handled internally rather than be dragged into the open like this. Although
Justices J. Chelameswar, Ranjan Gogoi, Madan B. Lokur and Kurian Joseph — the seniormost
judges after the CJI — did not reveal too many details, it is clear that their grievances are rooted in
their perception that Justice Misra is misusing his administrative powers to assign cases
“selectively”, disregarding conventions on allocation of judicial work. They have added for good
measure that cases with far-reaching consequences for the nation and the institution are being
assigned to junior judges and Benches “of their preferences”, a suggestion that is being read by
some as an ominous reference to an unknown external hand. It ought to be underscored here that
the Chief Justice is indeed the master of the roster; even the four judges concede that this is a
well-settled law, one that is reflected in a Constitution Bench judgment in 1998. While accepting
the rule that the Chief Justice alone can decide the composition of Benches and allot judicial work,
they allege that Justice Misra is departing so far from set conventions that it would have
“unpleasant and undesirable consequences”, ultimately casting a doubt on the integrity of the
institution itself. Logically, this is an internal matter of the judiciary, one that is best settled through
deliberations in a full court meeting of all the Supreme Court judges themselves.

The letter written by the four judges to the Chief Justice, which became available to the media,
and the manner in which the press conference played out, suggest that the grievances go much
deeper than what was written or said. The germ that led to the outbreak of the current conflict
could be the controversial Prasad Education Trust case, in which the petitioners alleged that some
individuals were plotting to influence the Supreme Court. In an unusual order, a Division Bench
headed by Justice Chelameswar went ahead to delineate the composition of the Bench to hear the
case, in which charges of judicial corruption were made, coupled with hints that there would be a
conflict of interest if Justice Misra were to hear it. Eventually, a five-judge Bench headed by
Justice Misra overturned the order and asserted that the CJI was indeed the master of the roster
and that he alone could assign cases and decide on the composition of benches. While there is no
questioning who has the power to determine the roster, what the four judges are essentially
questioning is how this power has been exercised. Judicial work is primarily allocated based on a
roster, and individual cases are allotted to Benches based on the category under which they fall.
Once the roster is fixed, the CJI should ordinarily see that it is duly followed. Exceptions must be
rare, and that too only for compelling reasons. While it is not clear in how many cases such
exceptions were made, the four judges seem to have had an issue over the petition that sought an
inquiry into the death of special CBI judge B.H. Loya in 2014 being posted before a particular
Bench. The deceased judge was hearing the Sohrabuddin ‘fake encounter’ case, in which BJP
president Amit Shah was an accused but later discharged. Given the political sensitivity of the
matter, the concern expressed over this case is something that must be squarely addressed in a
way that dispels any misgivings.

As for the government of the day, it must stay steadfastly away from the internal conflict in the
judiciary — something that it has professed it will do. Rather than be inexplicably silent, it must
disclose its position on the Memorandum of Procedure for judicial appointments and communicate
this clearly to the Supreme Court. One of the specific issues raised in the letter written by the four
judges relates to this issue. They have suggested that since the Centre had not responded to the
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MoP, effectively it was deemed to have been accepted. Given this, they have questioned why a
two-member Bench had reopened the issue when the matter was already decided by a
Constitution Bench.

Rather than brush away the concerns of the four judges, the Chief Justice must convene a
meeting of the full court and give them a patient and careful hearing. Disapproval of the form of
their protest must not cloud the substance of their grievances. That four senior Supreme Court
judges could have been pushed to take such a drastic and unprecedented step suggests that the
differences were allowed to fester and divisions allowed to run deep. Also, that they believed,
rightly or otherwise, that their options of settling their differences internally were exhausted. It is
best that there is no more airing of differences in public and that this incident is regarded by
posterity as an aberration rather than a precedent. About a year ago, the nation was discomfited
that the executive and the judiciary were publicly, and often very strongly, disagreeing over judicial
appointments. An internal rift in the judiciary is far more serious. It poses the risk of diminishing the
image of the judiciary and the esteem it enjoys in society. This institution has illumined national life
for more than six decades, but a dark shadow hangs over it now. It is a moment for collective
introspection.

Receive the best of The Hindu delivered to your inbox everyday!
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The draft of Assam’s National Register of Citizens is a first step, but it opens up concerns
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Rights in the age of big data

“What do judges know that we cannot teach a computer?” There is a substantial public sentiment
that distrusts legal rules and state structures and looks to technology for solutions. After all, many
trust their smartphones more than they trust their government. But what may seem as a fairly
modern libertarian opinion, voiced in pitch decks and technology conferences, and buoyed by the
success of the information economy, has much deeper roots. Such ambitions of a technology
centric society were voiced more than forty years ago by John McCarthy, an influential computer
scientist and professor at Stanford who coined the term, “artificial intelligence”, and nurtured it into
a formal field of research. It was not that such assertions were without prominent challengers,
noticeably Joseph Weizenbaum whose 1976 book titled Computer Power and Human Reason put
people at the centre of technological progress, rather than being its subjects.

Debates on permission-less innovation, social leapfrogging facilitated by technology, and
challenges to the legal order have now acquired greater urgency without losing any of their
polemical flavour, shifting from academia to law-making. Concerns are being voiced this month in
several Indian cities by members of the public, civil society groups, academic experts and
technologists, think tanks, industry associations and technology companies to a committee
headed by Justice B.N. Srikrishna, a former Supreme Court judge, tasked with making
recommendations and drafting a data protection law. This committee holds immense promise but
a white paper it published, the primary public document on the basis of which public comment is
solicited, gives reason for concern.

The white paper, published late last year, extends into 233 pages and poses 233 distinct
questions. While the sheer breadth of the paper poses granular choices, the broader framing of
the document proceeds from a premise of weighing the scales between individual rights and
technological innovation. The first few pages note the rationale of the committee “to harness the
benefits of the digital economy and mitigate the harms consequent to it”.

Subsequent paragraphs provide further explanation: “Since technologies such as Big Data, the
Internet of Things, and Artificial Intelligence are here to stay and hold out the promise of welfare
and innovation, India will have to develop a data protection law... to ensure a balance between
innovation and privacy.” This framing of a trade-off between the demands of technological
innovation and individual rights is a terrible bargain for our future. It presumes to hold both
fundamental rights and innovation as somewhat equal, or at the very least as competing values.
This appears contrary to the context and the mandate of the committee, as well as principles of
individual liberty.

The formation of the Justice Srikrishna Committee on data protection was cited by government
lawyers in the midst of Supreme Court hearings on the fundamental right to privacy in the
Puttaswamy case. This submission was taken note by the Supreme Court of India, most
prominently in the judgment authored by Justice D.Y. Chandrachud who observed that a “carefully
structured regime for the protection of data” may be created, having “due regard to what has been
set out in this judgment”. The judgment itself in previous paragraphs proceeded from a premise of
asserting that the right to privacy exists as a natural right inherent in all fundamental rights of the
Constitution. At the root of this is the liberty of the individual that finds expression through
concepts such as autonomy and dignity — choice and freedom. Justice Chandrachud further
noted that privacy has positive and negative features, where it restrains “an intrusion upon the life
and personal liberty of a citizen”, and also requires “an obligation on the state to take all necessary
measures to protect the privacy of the individual”.

A joint reading of all the six separate opinions which flow into the heart of the judgment lead to a
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singular inescapable conclusion. The privacy protections that limit state intrusion and data
protection laws should shield individuals rather than commercial interests or technological
innovation.

At this point a concern may arise about the dangers of a legal disruption to innovation. But using
individual rights as a foundation is not the same as advocacy of Luddism — and may even be its
very opposite. By avoiding a binary bargain between the benefits of rights and technology, a
sound legislation would further innovation as a social goal that serves human needs. It would
make big data subject to greater legality, the Internet of Things best suited to the Internet of
people, and artificial intelligence subject to natural rights. To forge such an understanding, a
fundamental acknowledgement has to be forthcoming that technology is a means, and not the end
in itself. It must exist and work within the framework of the rule of law. While traditional legal
systems are slow to adapt and change, the right regulatory design will prevent pure market
mechanisms that concentrate power and cause harm to individuals. Doing otherwise would alert
us to a danger as forewarned by Weizenbaum, that “technological inevitability can thus be seen to
be a mere element of a much larger syndrome. Science promised man power. But, as so often
happens when people are seduced by promises of power, the price extracted… is servitude and
impotence. Power is nothing if it is not the power to choose.”

A practical way to operationalise individual choice in a data protection law is for the Srikrishna
Committee to take the benefit of past expert efforts. Most noticeably by the Justice A.P. Shah
Committee which a little over five years ago proposed nine privacy principles acting on a
“fundamental philosophy” of “ensuring that the privacy of the data subject is guaranteed”. To
operationalise these principles and account for “innovation” the A.P. Shah Committee among other
things recommended, “the Privacy Act should not make any reference to specific technologies and
must be generic enough such that the principles and enforcement mechanisms remain adaptable
to changes in society, the marketplace, technology, and the government.” However, such existing
recommendations proceed from a clear acknowledgement of data protection protecting individuals
and not about protecting innovation, state interests for welfare objectives, or commercial interests
of technologists and corporations. To ignore them would be to chart a perilous path that has
become apparent over the past few months with wider implementation of Aadhaar.

The Aadhaar project, which aims to usher a data-driven revolution in the private sector and at the
same time act as a state policy panacea, has become a topic of continuing public concern.
Repeated press reports indicate continuing data breaches, exclusion and theft of benefits, lack of
legal remedies and the prospect of profiling and surveillance. Sufficient evidence exists today
persuading us to honour constitutionalism, privileging individual rights over innovation. In doing so,
we must forsake the artificial reasonableness of a balancing exercise between unequals. Such
caution was counselled by Justice Srikrishna himself when he quoted the Garuda Purana in an
article critiquing judicial activism to state, “He who forsakes that which is stable in favour of
something unstable, suffers doubly; he loses that which is stable, and, of course, loses that which
is unstable.”

Apar Gupta practises law in New Delhi
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The Public Hearing

That four senior-most judges of the Supreme Court addressed the nation through a press
conference on Friday brings a moment as consequential as it is unprecedented in India’s
democracy. In stepping out of the courtroom and into the spotlight to declare unreservedly that
“things are not in order”, and in spelling out in the open their grievances with the functioning of the
justice delivery system, and the independence of the high courts, and more specifically, their
complaints against the conduct of the CJI in his role of “master of the roster”, the four judges have
posed enormously serious question marks against the institution they are an invaluable part of.
Given the judiciary’s critical role in the constitutional mosaic, this is a moment of reckoning for
other institutions as well, the executive and the legislature. There is no going back to business as
usual from here. Much will depend on whether, and how, in the coming days, India’s institutions
choose to respond to the crisis bared on Friday to public view.

Justice J. Chelameswar, the second senior-most judge after the CJI — and significantly, the lone
dissenter on the 5-judge bench that struck down the National Judicial Appointments Commission,
thus making a crucial contribution to the national debate on judicial accountability — laid out what
he and his three colleagues saw to be currently at stake: “… unless this institution is preserved
and it maintains its equanimity, democracy will not survive”. In a letter to the CJI, the four judges
speak of how “cases having far-reaching consequences for the nation and the institution had been
assigned by the chief justice of this court selectively to the benches ‘of their preference’”. The
letter alleges undue interference with the finalisation of the Memorandum of Procedure that
concerns the appointment of judges. Of course, there can, and there will be, questions about the
four judges going public with their anguish. Each of them has a formidable record on the bench
and it is deeply troubling that an institution that plays the guardian and watchdog of freedoms, and
the upholder of the constitutional order, should be seen to be so ill-equipped when it comes to
listening to its own. This is especially a concern when the executive seems emboldened by a
decisive electoral mandate to subdue other institutions. For the political establishment, the
judiciary’s internal trust deficit spilling out in the open could become another reason to question its
autonomy — and find a way to muscle in. Yet, what is most important, for now, is to heed the
gravity of the issues that the four judges have felt compelled and constrained to draw public
attention to.

There is no option now for anyone to turn an unseeing eye — either to the fact that there is a crisis
within the judiciary, or to the reality that this crisis draws on a larger institutional disrepair while
also deepening it. The Supreme Court has always maintained that key to its independence is its
ability — and its need — to be left alone to self-regulate, to reform. How Chief Justice Dipak Misra
replies to the letter of the four judges (reprinted on the Ideas Page) could be a moment of
reckoning for the highest court.
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A judicious warning

The press conference by the four senior-most judges of the Supreme Court (SC) on January 12
will remain etched in the annals of the Court’s history. They demonstrated rare courage and
commitment to protect the independence and integrity of the institution. Their moments with the
press were heart-warming and moving. In a few words, they conveyed to the nation the malaise
that has set in, warning that democracy was under threat. We must heed that warning.

The Chief Justice of India (CJI) and his brother judges act in all the causes brought before them.
Judges of the SC do not sit singly but in combinations of normally two and occasionally more.
When deciding matters in open court, the CJI and the other judges sitting with him, act in their
judicial capacity. While deciding cases, the CJI is one among equals. He also has the
responsibility to take decisions on administrative matters. He deals with personnel, postings,
allocation of work and other such matters to make sure that the administration of the Court is
smooth and efficient. One such onerous responsibility is the posting of matters before his own and
other benches. When doing so, he does not act in his judicial capacity, but assigns matters
keeping in mind established norms and conventions.

Now, we are told that the CJI is the sole authority in posting matters. He is, they say, Master of the
Roster. That he is. He may decide that a certain class of matters goes before a particular bench.
Occasionally, a bench of three or more judges may be constituted for the adjudication of matters
depending on their importance. On one occasion, a bench of 13 judges was constituted to review
a particular decision. Nine judges recently sat to decide whether the right to privacy is a
fundamental right and, if so, the contours of such a right. The constitution of benches is critical to
the outcome of matters. For the discerning lawyer, the nature of the constitution of the bench in a
particular matter often determines its outcome. As professionals in court, day in and day out, we
get to know our judges, not personally, but in the manner they approach issues. Since adjudication
often involves a dialogue between bar and bench, it helps us understand their attitudes, which are
no secret. The power of the CJI to assign matters with appropriate circumspection is critical to the
justice delivery system.

Many highly-sensitive issues reach the Supreme Court. Being the final arbiter, its decisions have
an element of permanence, until they are set aside by a larger bench. That is rare. The Court
decides highly complex constitutional issues including those that decide the fate of governments,
members of the legislature, Speakers of Houses of the legislature. Executive actions, both at the
level of the Union and state governments, are scrutinised by the Court and declared
unconstitutional or invalid, if necessary. It has the power to strike down laws enacted by
Parliament and state legislatures. The Court decides the fate of multinationals, large domestic
conglomerates, NGOs, LGBT issues, co-operative societies, trusts etc. It also decides the fate of
corrupt politicians and others charged with illegal activity. Ex-prime ministers, chief ministers,
Union and state council of ministers, including public servants of whatever hue — all have
knocked at the Court’s portals to seek relief.

The Supreme Court of India is perhaps the most powerful court in the world. All the judges of the
US Supreme Court meet to adjudicate matters together and not in benches of two or more. Here,
two or more judges sitting in benches decide for the entire court. So the task of the CJI in
assigning matters to particular benches is crucial. If established norms and conventions are
jettisoned, particular assignments may raise questions of propriety. Ideally, all administrative
decisions must be transparent to instil confidence. Administrative decisions in government are
based on norms that can be tested in courts of law. Besides, past precedent plays an important
role in the process of decision-making. Even otherwise, the hierarchy of officers and the upward
movement of files has an inbuilt safety net allowing for different points of view to be in play before
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a final decision is taken. Usually, the decision is not that of the minister alone but of the
department. But in the case of the present CJI, the assignment of certain particularly sensitive
cases to benches is without reference to established norms and precedents. This untrammelled
power is not subject to any scrutiny and is exercised in his chamber. This is worrisome. Settled
norms should guide the CJI, leaving no room for suspicion. When assignments are transparent,
there is no cause for concern. Courts which seek transparency from others must demonstrate it
themselves.

If matters pending before a bench are transferred to another bench by an administrative order of
the CJI, that does raise issues of concern, especially when the RTI does not apply to matters
relating to the SC. If a particular bench or a couple of benches alone handle highly-sensitive
matters, that too is not a healthy practice. What we have witnessed of late is that all important and
highly-sensitive matters are assigned to a couple of benches alone. Our senior-most judges are
excluded from matters which, if decided one way or the other, will have far-reaching implications.
Matters that deserve hearing by a Constitution bench are instead heard by relatively junior judges.
If after hearing a matter for months, suddenly the judge recuses himself and a particular bench is
assigned the matter, it raises eyebrows. Occasionally, midstream, matters are taken out of the
bench slated to hear them. Exceptions, if any, have to be justified and explained.

For the four senior-most judges to have expressed their anguish openly after having made
attempts to salvage the situation must mean that the integrity of the institution already stands
seriously damaged. The judges have spelt out in their letter only some of the instances in which all
judges of the Court are vitally concerned: The Memorandum of Procedure to ensure that the
executive does not make unacceptable inroads in the process of appointment of judges. They
have withheld details of other instances where established norms have been flouted. The Bar is
fully aware of them. The only way to save the institution is to protect it not by words alone.

Just as all masters, including those that guide the nation’s destiny are made accountable, so must
the Master of the Roster.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.hindustantimes.com 2018-01-13

Supreme Court judges vs CJI: A chance for SC and govt to finalise a transparent process to
appoint judges

Roman poet Juvenal asked the question in Satires. Comic book writer Alan Moore repeated it, in
English, in arguably the best comic book ever written. Who watches the watchmen?

That question was again in focus on Friday, when four senior judges of the Supreme Court (2, 3, 4
and 5 in order of seniority after the Chief Justice of India) took the unprecedented step of holding a
press conference to air their grievances, which were presumably being ignored by the Chief
Justice (CJ).

Independent India hasn’t seen a judicial crisis as severe as this.

At the core of the matter is the fundamental issue of whether the CJ is “master of the roster” (as
mentioned in a recent order of the Supreme Court that did not go down well with other judges,
including the four who held the press conference) or just a first among equals. The complaint aired
in the press conference seems to be that several senior judges in the court are being ignored
while setting up benches to hear critical cases. A supplementary grievance is that efforts to
discuss this with the CJ went nowhere, prompting his four senior colleagues to go public.

The result, while expected, is still insidious: the attribution of motives to both the CJ and the four
aggrieved judges; the presentation of the conflict as yet another one between pro- and anti-Modi
forces; a post mortem of case allocations by the chief justice; and the casting of aspersions on the
abilities of some judges to whom the CJ has assigned cases. And that’s just at the surface. What
lies beneath are more serious questions – and the attribution of more insidious motives.

This isn’t a political issue and parties of all hues would do well to steer clear of it. This is an issue
concerning one of the country’s most respected institutions – and one in which a majority of
Indians still continue to repose tremendous trust.

The way out involves not just the what, but also the who. It would be best for the Chief Justice to
take the initiative and reach out to his colleagues. If he doesn’t, the government should get
involved to the extent of appointing someone to mediate between the CJ and his senior
colleagues. There is, fortunately, no shortage of eminent jurists in this country, including former
CJs, and one of them should be appointed as mediator. The solution may well involve a
committee-based approach to decision making in the judiciary (much like the committee-based
approach to interest-rate setting to which the central bank has moved).

Finally, this is an opportunity for the court as well as the government to finalise a mutually-
acceptable and transparent process to appoint judges – an issue on which not much progress has
been made – which, while not being raised by the four judges, remains a contentious topic and
one that, if not responsible for the current crisis, at least exacerbated it.
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Master and the roster

Gautam Bhatia

On Friday, four of the senior-most judges of the Supreme Court held a press conference at the
residence of Justice Jasti Chelameswar. In the press conference — an unprecedented event in
the annals of the judiciary — they expressed concern about the manner in which the Chief Justice
of India was administering the Court, and released a letter that they had written to him.
Unsurprisingly, the move has generated fierce debate. Friday’s events, however, are not simply
about the personalities involved. They represent the culmination of the gradual deepening of a
number of faultlines in the Indian judicial system and highlight the urgency with which they need to
be addressed.

At the heart of the controversy is the chief justice’s power as the “Master of the Roster.” All judges
of the Supreme Court are equal when it comes to hearing and adjudicating cases. However, with
respect to the administration of the Court, the chief justice is the “first among equals”. The chief
justice decides when a case may be listed for hearing, and she also decides which judges will
hear it. In itself, this model is unexceptionable. It is followed by many constitutional courts across
the world and facilitates smooth and efficient judicial functioning.

In India, however, there are three interconnected factors that have, over the years, put this model
under severe strain. First, the Supreme Court now consists of 26 judges, who predominantly sit in
benches of two. Compare this with the US Supreme Court, for example, where all its nine judges
sit together (en banc) to hear cases, or the UK’s Supreme Court, where 12 judges often sit in
panels of five (or more). The Chief Justice of the US Supreme Court, therefore, has no choice in
the question of which judges will hear a case, and in the UK, the choice is significantly
constrained. By comparison, the Chief Justice of India has significantly more discretion in
determining which judges will hear and decide a case.

Why does this matter, you may ask? If judges are meant to apply the law, wouldn’t the outcome of
a case remain unchanged, no matter which judge hears it? Not so. Legal texts are linguistic
artefacts, and language is always open to interpretation. Nor can the discipline of law be
segregated from the social, political and historical context in which it exists. Two judges who come
from different contexts may even understand the same set of facts very differently. Now, to curtail
these kinds of divergences, legal systems evolve homogenising tools, such as a system of
precedent, and a commonly accepted interpretive approach towards legal texts. This, however,
brings us to the second factor: In India, over the last 30 years, these constraining influences have
been significantly weakened.

The rise of public interest litigation has diluted the practice of strict adherence to the legal text, and
the Court’s habit of sitting in multiple small benches has undermined the gravitational pull of
precedents. This means that when a judge surveys the legal landscape before her, she finds that it
gives her greater room to effectuate a personal interpretive philosophy than she might otherwise
have. Multiple examples can be cited to demonstrate this. Perhaps the starkest is a brief period in
the mid-2000s, where two Supreme Court benches were hearing cases involving the death
penalty. One of these benches confirmed virtually every death sentence, while the other
commuted most of the cases before it. The question of whether a person lived or died, then,
depended upon the lottery of which bench his case came before or — in the Indian legal system
— which bench the chief justice assigned it to.

And third, the Supreme Court is dealing with a massive backlog of cases. This means that “in the
normal course of things”, a petition will take many years to be heard and decided. The chief



cr
ac

kIA
S.co

m
crackIAS.com

justice, however, has the power to “list” cases for hearing. Given the huge backlog, this simple
administrative function becomes a source of significant power. For example, the government’s
demonetisation policy was challenged in the Supreme Court on multiple grounds, including the
argument that the government could not legally deprive people of their property without passing a
law. The Supreme Court is yet to hear this case. In the meantime, the policy has been
implemented in its entirety, and any judgment the Court would now render would be purely
academic. Backlog, therefore, allows the Court, through the office of the chief justice, to engage in
the practice of judicial evasion — that is, effectively deciding a time-sensitive case in favour of one
party by simply not hearing it.

In a legal system where a significant percentage of the judges of the Court sit on every case,
where there is at least a surface consensus about the interpretive philosophy that judges use to
decide cases, and where all cases are heard within a short time of being filed, the chief justice’s
power as “Master of the Roster” would be purely administrative. However, in our system, where
none of these three conditions obtain, this harmless administrative power has transformed itself
into a significant ability to influence the outcomes of cases.

And unfortunately, this progressive centralisation of power within the office of the chief justice has
not been accompanied by a parallel strengthening of the accountability of this office. The office of
the chief justice remains answerable to none, a situation that was highlighted recently when, in a
case that potentially involved the chief justice, the chief justice himself constituted a bench to hear
it, and the Bench, while rendering its judgment, effectively held that the principle “no person shall
be a judge in their own cause” simply didn’t apply to the office of the chief justice.

The upshot of all this is that the survival of the Court as an institution is dependent entirely upon
the character of the individual occupying the station of the chief justice. However, history tells us
that institutions that become over-reliant upon single individuals inevitably decay. The actions of
the four judges on Friday, whatever their merits, precisely highlight the structural problems pointed
out above and remind us that if we are to prevent that decay in one of the most vital institutions of
our democracy, the only way out is meaningful reform that brings accountability and transparency
to the office of the chief justice, without compromising on judicial independence.
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Historians oppose Monuments Bill

Cause for concern:A file picture of Akbar’s tomb in Sikandra.  

Historians and archaeologists have expressed concern over amendments proposed to the Ancient
Monuments and Archaeological Sites and Remains Act (1958). If the related Bill is passed in the
Upper House, it could have disastrous consequences for historical monuments, they fear.

The Act, which originally instituted conservation measures and banned construction activities near
protected monuments, is now sought to be amended so that public works could be allowed within
the 100 m prohibited zone. The Lok Sabha passed the amendments to the Act on January 3. But
the Bill is yet to be cleared by the Rajya Sabha.

“You cannot talk about conserving ancient heritage and culture and then frame laws that go
against their very preservation,” historian of ancient India Romila Thapar told The Hindu .

“A historical monument has to be conserved by leaving enough space around it; otherwise the
monument itself may decay once you allow buildings to come up next to it. If you want people to
appreciate the monument you should allow visitors to associate it with its neighbourhood by
leaving space around the structure,” she said.

Urbanisation pressures

Archaeological Survey of India (ASI) officials told The Hindu that the pressure to bring in this
amendment came when the ASI declined permission for a six-lane highway to come up on the
Delhi-Kanpur highway near Akbar’s tomb in Sikandra, Uttar Pradesh.

An ASI official, who also teaches history at a central university, said on condition of anonymity:
“The ASI always takes the blame when it comes to upkeep of historical monuments, but when
such laws are passed; nobody questions their local MPs as to what they were up to when such
drastic changes were being made.”

Recounting an incident, he said that in 2010, when the Ancient Monuments and Archaeological
Sites and Remains (Amendment and Validation) Act, 2010, was passed to ban constructions
around monuments, residents living near protected sites in Aurangabad protested against the
move, with the ASI having to take the blame for it, while the local MP remained silent.

“The pressures of urban development have meant that more and more historical monuments are
coming under threat due to development activities around them,” he said.

The ASI official further said that rapid urbanisation also threatened many sites of historical
importance, for example megalithic sites (Iron Age burials) en route Chengalpattu from Chennai.

Neolithic site missing

“Even a Neolithic site near the Murugan temple in a hillock in Kundrathur is now missing due to
urban settlements springing up there,” he said.

In 2013, after a CAG report raised an alarm that 92 historical monuments had gone “missing” due
to development activities around them, the ASI started a ground survey to verify them, and found
that 21 had indeed become untraceable.
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Citing a Cabinet note, Congress leader and Lok Sabha MP Shashi Tharoor informed Parliament
recently that plans were afoot to construct a railway line next to Rani ki Vaw, an ancient step well
in Patan, Gujarat, which had been recognised as a UNESCO World Heritage Site in 2014.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



crackIAS.com
cr

ac
kIA

S.co
m

www.indianexpress.com 2018-01-15

A truly independent judiciary cannot be subverted from within or outside

When the Indian Constitution was being written, Constitutional adviser B N Rao met Justice Felix
Frankfurter of the US Supreme Court. Justice Frankfurther advised that the Indian Supreme Court
always sit ‘en banc’ (all together). He warned that if the Supreme Court sat in benches, there
would be as many supreme courts as there were benches of the court.

That advice was not followed. There has been sharply divided use of the Supreme Court on
various questions. Today’s press conference with four of the senior judges, including the putative
Chief Justice of India Ranjan Gogoi, airing their grievances about the working of the court by Chief
Justice Dipak Mishra is the starkest example of a divided Supreme Court.

What the judges have done by coming out is to destroy the cosy illusion that the judiciary is a
collegial family of the holies where decisions are given entirely based on law. It is now apparent
that personal predilections of judges also sometimes dictate the fate of cases and that men of law,
both lawyers and judges, both know that to be true.

The judges have in their letter objected to the CJ using his powers as the Master of the Roster to
assign sensitive matters to benches which could be reasonably expected to take a particular kind
of view. Examples from the past come to mind. No tenant used to lose before Justice D A Desai. A
husband in a divorce case could be expected to have a tough time before Justice Ahmadi. And it
was well known that Justice M B Shah would not give death sentences.

So therefore the luck of the roster is clear in the success and dismissal of appeals. But when the
Chief Justice of India as the Master of the Roster is accused in writing by four of his seniormost
brethren, of using his powers to assign matters to particular benches, then it changes from the
luck of the draw to a “fixed” match. The difference between random arbitrariness and deliberate
tweaking of the result.

It is time to ensure that the institution is again put back on an even keel, to ensure that there are
no outside forces which can dictate the course of events. It is all too easy to dismiss this as a
clash of personalities. There are serious issues which have been highlighted by the four judges
who have otherwise not been expected to go public.

Appealing to the court of public opinion is a dangerous precedent, not to be easily resorted to. The
invitation to public opinion will intrude into judicial working and bring with it the attendant dangers
of political polarization into judicial questions.

The issues flagged by the four judges should be resolved within the judicial family itself without
resorting to any political or media platform whatsoever. Senior statesmen of the profession
including people like Fali Nariman and Chief Justice MN Venkatachaliah must be resorted to for
their wise counsel.

Over and above everything else there must be concentrated effort to assure the nation that a truly
independent judiciary can exist which cannot be subverted from without or within.
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Face recognition for Aadhaar validation

“The face authentication provides additional option for all residents to have inclusive
authentication,” the statement said.

UIDAI emphasised that the new method would be be allowed on a need basis.

It will be allowed “only in fusion mode along with one more authentication factor combined with
either fingerprint or iris or OTP to be able to successfully authenticate an Aadhaar number holder.”

Virtual ID

The move comes a few days after UIDAI introduced the concept of a virtual ID, which an Aadhaar
holder can use in lieu of his/her Aadhaar number at the time of authentication, and sharing of
‘limited KYC’ with certain agencies. This was aimed at eliminating sharing and storing of Aadhaar
numbers.

Since the face photo is already available in UIDAI database, there is also no need to capture any
new reference data. “Camera is now available on laptops and mobiles, making face capture
feasible for Authentication User Agencies (AUAs) without any additional hardware. Face
authentication with liveness detection can be used as an additional factor to increase security,” it
said.

Aadhaar authentication is being used as one of the primary identity verification mechanisms by
many government and private entities, including banks and telecom companies.

“As on date, more than 1,510 crore authentications have been performed out of which more than
1,045 crore are biometric transactions,” as per UIDAI data.

UIDAI will release necessary details for implementation for AUAs by March 1, 2018. To facilitate
this authentication service, the authority will work with biometric device providers to integrate face
modality into the certified registered devices.
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Unconventional wisdom

Living in the information age, when one writes on an event more than 24 hours in the past, nearly
everything that could be said (and a lot that should not) is already done. We have had hourly
conjecture on our news channels as to what the four judges said and meant, and several experts
of every hue have been leaned on to offer an interpretation of the letter airing their reservations.
As with many aspects of our constitutional life, much of which the judges engage with and
translate on a daily basis, this event too highlights the problems of unwritten convention.

Thousands of litigants leave the Supreme Court (SC) every year with the feeling of defeat, and a
cherished hope that if there were another rung of appeal, the outcome of their case might be
different. It is precisely to address these concerns that review and curative mechanisms exist. Yet,
the fact remains because of the clear terms of the Constitution, cases do achieve quietus at the
SC, offering judicial closure to both parties.

However, not every action within government is available for such judicial scrutiny — not those of
the president for calling the leader of the single-largest party to form the government, not of the
Speaker for his actions in the House, nor that of the foreign ministry in not placing an international
treaty before the House for ratification even if it involves a financial burden. In the judiciary, the
discussions among judges as to how they arrive at a verdict or why someone is recommended by
the collegium to high office is also beyond the pale of challenge. Much of this has nothing to do
with statutory law or prescribed rules. As with most of the Commonwealth, this emerges from the
delicious British practice known as “constitutional convention” — unwritten norms followed by
constitutional authorities, which are born out of custom and followed out of expediency. If, in the
implementation of any of these conventions, there would be doubts or reservations, no formal
recourse is provided.

The discretion in allotting cases among the judges of the SC vests with the Chief Justice of India,
and is yet another example of this convention. Ever since the misadventures of the 1970s, the
very appointment of the senior-most judge of the SC as chief justice has also been a matter of
constitutional convention. By being so appointed, he ex-officio heads the administrative side of the
court and discharges tasks, most of which are entirely mundane and some of which are almost
menial. In all of this, he is assisted by no less than 40 committees comprising various
combinations of the other judges of the Court.

Most former chief justices I have interacted with have confessed that it was no happy task to try
and make sense of the virtually labyrinthine registry or to entertain the service issues of its many
employees, while also being prepared for hearing cases the following day. But on the flip side, the
chief justice also has an untrammelled discretion with the listing of cases, as well as the
constitution of benches. We need look no further than the year gone by when Chief Justice J.S.
Khehar constituted a bench of the first seven judges to consider Justice C.S. Karnan’s fate,
another five from different faiths for the triple talaq verdict and nine of varying constitutional hues
for the privacy case. One would never know whether there were objections to the manner in which
these benches were constituted, but as far as lawyers and laymen were concerned, they did send
the message of representation and objectivity.

However, as in the present instance, when an overwhelming majority of the senior judges have
expressed their disquiet with the allocation of cases, the same constitutional convention leads to
the chief justice essentially being a judge in his own cause. If he chooses not to vary his decision,
those aggrieved have no other recourse visibly apparent — a judicial cul-de-sac as it were. It is in
these circumstances that we find the shortcomings of an unwritten convention.
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If, as in the Memorandum of Procedure for the appointment and transfer of judges, a similar
memorandum were to be evolved by the full court to act as a guide to the chief justice in listing
cases and constituting benches, then it would achieve a twin objective: Any departure from the
memorandum could be corrected by an internal mechanism; and it would impart a sense of
participation and comity within the judicial cohort. In fact, it was precisely such circumstances in a
different context that led in 1997 to the judges unanimously passing a resolution entitled
“Restatement of Values of Judicial Life”. This was to act as an ethical code for judges with
reference to relatives practising in the same court or sharing residence, and to avoid any
perceived conflict of interest.

An alternative would be for the judges to ease the pressure of administrative duties and appoint a
CEO for the Court — a career administrator who would explore business-like solutions for the
efficient running of the institution. Such an entity would be both tenured and accountable, with
selections being conducted by the UPSC or some similar body.

Whatever the options, and there are bound to be several, the way forward for the judges of the SC
is to now put their wise domes together and to adopt some similar method to address the present
situation. Future generations will thank them for having illuminated a path that is not always
smooth.
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Aadhaar: Enabling a form of supersurveillance

What really is Aadhaar all about? Is the machinery that supports it constitutionally sustainable?
How does the creation of a central identity database affect the traditional relationship between the
state and its citizens? What, in a democracy, ought to be the role of government? On Wednesday,
January 17, a five-judge bench of the Supreme Court is scheduled to commence hearings on a
slew of petitions that will bring these questions and more to the forefront of a constitutional battle
for the ages. The verdict that the court ultimately pronounces will decisively impact the future of
governance in the country. At stake is the continuing legitimacy of the social contract that the
Constitution embodies.

The Aadhaar project (although the christening of it came later) was put in motion through an
executive notification issued in January 2009, which established the Unique Identification Authority
of India (UIDAI). The UIDAI’s task was to conceive a scheme that purported to identify residents
using biometric information — including, but not limited to iris scans and fingerprints — and to
provide to people a “unique identity number”. This, the state told us, will enable it to ensure a
proper distribution of benefits and subsidies, by plugging age-old leakages in delivering welfare
services. What it didn’t tell us, though, was that it had barely, if at all, conducted anything
resembling a neutral analysis of the costs and gains of the project before launching it.

The task before the sentinel: privacy challenges to Aadhaar

In any event, the UIDAI steamed ahead with enrolments, even as the government dithered in
enacting legislation. As a result, a mountain of data was collected without any safeguards in place.
Making things worse, a scheme that was supposedly voluntary was now proving to be anything
but. Citizens were coerced into parting with private information, compelled by threats from the
government. A failure to enrol, we were told, would close doors to a raft of state services. Slowly,
as the list of these facilities began to expand, given that the project lacked any legislative sanction,
the Supreme Court was driven to intervene. The court issued interim orders, on different
occasions, clarifying that the programme had to be treated as voluntary, and that no person should
be denied a service simply because he or she hadn’t enrolled themselves with the UIDAI.

In March 2016, the Union government finally introduced in the Lok Sabha, in the place of an earlier
Bill which had been stuck in the logjams of parliamentary committees, a new draft legislation titled
the Aadhaar (Targeted Delivery of Financial & Other Subsidies, Benefits and Services) Bill, 2016.
Remarkably, however, this proposed statute was categorised by the Speaker of the House as a
money Bill, meaning that it did not require the Rajya Sabha’s affirmation for it to turn into binding
law.

Ultimately, as expected, the Bill came to be passed, and the Aadhaar Act came into force. This
law not only retroactively legitimises the actions of the UIDAI before its enactment but also puts in
place the structure that underpins the Aadhaar programme. The law itself terms enrolment with the
UIDAI as voluntary, but, as we’ve since seen, the government has expanded, and continues to
expand, the use of the number for a wide array of purposes. Now, before the Supreme Court, the
Aadhaar Act and its various provisions stand challenged, together with the host of notifications
issued by the government, which link Aadhaar to different services.

Rights in the age of big data

To reduce the merits of the petitions to a few issues would, no doubt, be reductive. But, ultimately,
in question are four core interests: the first concerns whether the state can at all compel a person
to part with his or her biometric information without securing the person’s informed consent; the
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second involves questions over the surveillance apparatus that the Aadhaar Act creates; the third
raises questions over the level of exclusion caused by the use of Aadhaar, for example, concerns
over the extent to which the programme meets its purported objectives; and the fourth questions
the degree of protection offered to the data that the UIDAI collects, stores and operates. On each
of these, any sensible reading of the Aadhaar Act would show us that the machinery that it has put
in place flagrantly infracts fundamental rights, granting, in the process, enormously invasive
powers to the state.

When a government creates a central database such as this, when it links that database with
every conceivable human activity, it naturally allows itself access to the most intimate details of a
person’s life. Effectively, what the Aadhaar programme tells us is this: our fingerprints don’t belong
to us but to the state, that the government has an untrammelled authority to insist on expropriating
our identity as a precondition for it to do its job. It ought to be clear that this vision, this basic
hypothesis on which the Aadhaar Act operates, militates against the principles that lie at the
foundation of any democracy. The essence of individual freedom, of the right to life that Article 21
of the Constitution guarantees, is that every person has a basic entitlement to bodily integrity, to
decide for themselves how they want to lead their lives. But, how, we might wonder, can we truly
be free, when the state is watching our every step?

All that data that Aadhaar captures

Now, it would certainly be naive to contend that an Aadhaar-free India will also be free of
surveillance. But that is not the argument that the petitioners are making. Their argument is
somewhat more nuanced. It is that the Aadhaar Act, in centrally maintaining all this data, enables
a form of super surveillance, permits the creation of a perfect police state, allowing the
government to track every one of our activities in real-time, to trace, at any given point of time, a
person’s physical location. Some might find this kind of surveillance exhilarating. But, in reality, it
only emboldens the state to treat everyone one of us as criminals, to make a presumption of guilt
at the grave cost of basic civil liberties.

This mechanism for surveillance is further facilitated by the Aadhaar Act’s central design, which
vests in the UIDAI a conflicting dual responsibility: to act both as the custodian of all the
information that it collects and to act as a regulator of the Aadhaar database. This means that any
breach made to the data that is centrally amassed, unless exposed in the manner in which The
Tribune recently did, will only be known to the UIDAI. It will then be for the UIDAI to decide how it
wants to remedy such intrusions. As a result, when our Aadhaar data is leaked, we will be left with
no recourse to an effective remedy.

Rights in the age of big data

Even more worryingly, the Aadhaar programme possesses the capacity to exclude individuals
from welfare schemes, as opposed to aiding a more beneficial delivery of benefits. A number of
studies conducted have already shown that biometric authentication comes with a series of fatal
flaws. Given that Aadhaar is being seeded with public distribution schemes, the likelihood of
people being denied basic welfare services, therefore, increases in manifold ways. The elderly and
people involved in manual labour are but two groups of people whose fingerprints are difficult to
record accurately, imperilling, thereby, their access to state services.

For its part, in the Supreme Court, the government will no doubt argue that Aadhaar can bring
about many benefits, that it has the capacity to do good. But any policy, howsoever poorly framed,
will likely bring about certain gains, some of them even unintended. The question here is ultimately
one of proportionality, one of justice. In the case of the Aadhaar Act, the government’s intentions
are patently clear. The aim is to create a seamless police state, which will chill our freedom and
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place the state in a position of rampant power. Will the Supreme Court dare to stop this?

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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Restoring order in the court: on SC judges airing differences with CJI

The darkest day in the history of the judiciary in independent India is January 12, 2018. On this
day, in an unprecedented move, the four senior-most judges of the Supreme Court — Justices J.
Chelameswar, Ranjan Gogoi, Madan B. Lokur, and Kurian Joseph — held a press conference and
raised a banner of revolt against the Chief Justice of India (CJI), Dipak Misra. They alleged that
the CJI has been assigning cases, which have far-reaching consequences to the nation,
selectively to Benches of his preference, thus ignoring well established convention. In reply to a
query from the media, they stated that the case relating to the death of former special Central
Bureau of Investigation (CBI) judge B.H. Loya is one such instance. In justification of their
otherwise objectionable conduct in addressing a press conference on these issues, they said they
had been left with no other option. Asked if the CJI should be impeached, Justice Chelameswar
said, “Let the nation decide”. The judges also said: “It is a discharge of debt to the nation that has
brought us here.” Democracy is in peril, they added, and unless the institution is preserved,
democracy will not survive.

Naturally, this incident has sent shock waves across the country in general and in the legal circles
in particular. Many former judges, eminent jurists, and senior counsel have found the conduct of
the four judges to be highly disagreeable. Former CJI, Justice T.S. Thakur, said that the conduct
of the judges does not help resolve the issues. “It does not help anybody, particularly the
institution, if someone was to bring it out in the open,” he said. Justice N. Santosh Hegde, former
Attorney General of India Soli Sorabjee, and others have also strongly disapproved of the decision
of the judges in holding a press conference. They feel that the image and reputation of the
judiciary has been tarnished, and the confidence of the people in the judiciary shaken.

Read The Hindu Editorial: Judiciary in turmoil

However, a few former judges and lawyers have sought to justify the action by asserting that the
judges had no other choice as their repeated pleas to the CJI, including the one on January 12
morning, did not bring about the desired result. They also feel that it is more important to address
the issues raised by the judges rather than find fault with them for going public. According to them,
disapproval of the form of protest must not cloud the substance of the grievances.

The opinion is divided, but no one can deny that the action of the four judges has caused serious
damage to the credibility of the institution. Neither can it be denied that it has set a bad precedent
— convention is that judges will never approach the media for redressal of their grievances, which
is an internal matter. The day after the press conference, Justice Gogoi said that there is no crisis
in the judiciary. Justice Joseph said there is no need for outsiders to intervene. If the judges
themselves could have sat together and sorted out their differences, why did they go to the press
and damage the image of the judiciary?

The judges have also given an opportunity to politicians to fish in troubled waters. The Congress
party lost no time in taking advantage of the situation and demanded that the Loya case be heard
by the senior-most judges, and said that the issues raised must be addressed. Justice
Chelameswar met with the leader of the Communist Party of India, D. Raja, at his residence
minutes after the press conference. All these developments have enabled the media (both print
and electronic) to extensively hold discussions about the functioning of the judiciary, which
otherwise they could not have done. All this has further damaged the image of the judiciary. The
common man, who had absolute faith in the institution and in the impartiality of judges, is now let
to suspect that court decisions may not be purely based on merit.

The conduct of the CJI and the Prime Minister in maintaining silence on the developments is
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commendable. The Central government has also rightly made its position clear that this being an
internal matter of the judiciary, it will not intervene. The stand taken by the Bar Council of India and
the Supreme Court Bar Association is also praiseworthy. Both have urged the Supreme Court
judges to discuss the issues and settle them amicably by themselves. The Attorney General of
India has also expressed the same opinion and is optimistic that the problem will be solved by the
judges themselves.

Of course, the CJI also cannot absolve himself of his responsibility for the present state of affairs.
No doubt, he is the master of the roster, but that does not mean that he can act arbitrarily in
exercising his powers. He has to exercise his powers reasonably, without giving scope for any
justifiable criticism. He is also not expected to brush aside any reasonable suggestions in this
regard from his colleagues. Even in the past, there might have been some instances where there
was similar criticism of assignment of cases to preferred Benches. But such instances were few
and far between and they were never discussed in public.

The CJI is the first among equals and he is the captain who has to carry the whole team with him,
while enjoying their goodwill and support. Let us hope that all the judges of the Supreme Court,
including the CJI, will sort out their differences amicably and find a satisfactory solution to the
problem. This will not only restore the diminishing image of the judiciary to some extent, but also
put an end to the public debate on these issues.

B.V. Acharya is a senior advocate and a former Advocate General of Karnataka
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Marriage is a civil contract — adultery or divorce should have only civil consequences
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Against the flow

Goa Chief Minister Manohar Parikkar’s letter to his party’s CM face in Karnataka, B.S.
Yeddyurappa, last month, has given a new twist to a more than three-decade long river-water
dispute. Goa will not oppose “in principle” sharing the waters of Mahadayi river with Karnataka for
drinking purposes, Parikkar wrote.

The letter provoked angry responses in Parikkar’s home state, including from Goa’s water
resources minister, Vinoda Paliencar. Karnataka CM, Siddaramaiah, dismissed the letter as an
election gimmick.

Last week after the state’s claims over the Mahadayi’s water were raised during a day-long bandh
in Karnataka, the Goa CM sought to underplay his letter and said the water dispute will be fought
before the Mahadayi Water Disputes Tribunal. Parikkar had referred to the tribunal in his letter to
Yeddyurappa as well. But the CM’s missive on a fraught issue to his party leadership, when the
correct course of action would have been to keep the constitutionally-elected government of
Karnataka in the loop, raises serious questions of propriety.

Mahadayi water sharing is a boiling issue in over 30 constituencies in North Karnataka. Farmers in
Hubballi, Dharwad, Gadag and Belagavi were on protest for almost all of 2016 demanding the
implementation of the Kalasa-Banduri water project to divert Mahadayi’s water for drinking
purposes. But while there is no denying the water crisis in North Karnataka, the diversion of the
Mahadayi poses a threat to Goa’s ecology.

After originating in Karnataka’s Belagavi district, the river spends more than two-thirds of its
journey in Goa, giving life to the state’s mangroves and providing people their staple, fish. So,
when in the early 1990s, Karnataka designed a chain of dams and canals to channel the
Mahadayi’s water to the Malaprabha, a tributary of the Krishna, Goa protested, claiming that the
upper riparian state’s moves would result in an ingress of saltwater in the river. Ecologists said the
dams would disturb Goa’s ecological balance.

The matter went to the Supreme Court in 2006 when all attempts at a negotiated settlement
between the two states failed. The Mahadayi Water Disputes Tribunal was set up in 2010. Going
by the experiences of other river-water disputes, such tribunals can be long-drawn out and their
decisions, mostly contentious.

The country has not found a mechanism to sort out river-water disputes to the satisfaction of all
stakeholders. But with Karnataka slated to go to polls this year, Parrikar’s letter to his BJP
colleague in a state that his party covets, has given a dimension to the Mahadayi conflict that
could result in more harm than good.
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Tackling government litigation

It is trite to say that the government is the biggest litigant in India. No less than the Prime Minister
and the Chief Justice of India have acknowledged this in the recent past, goading the other — the
judiciary and the executive, respectively — to explore ways of addressing this issue. The solutions
to the issue that have been proposed so far have failed to understand the underlying causes.

According to the Ministry of Law and Justice, government departments are a party to around “46
percent” of court cases. This figure, albeit unverified, hides more than it reveals about the nature
and extent of the problem of government litigation. For a start, it does not tell us what the term
“government” means. To a layperson, everything from a local panchayat to the Prime Minister’s
Office could be representative of the “government”. In addition, entities such as nationalised banks
and universities, which most laypersons may not identify as “government’, are “State” for the
purposes of Article 12 of the Constitution. Thus, any attempt at resolving the issue of “government
litigation” must be based on the premise that the government in India functions in so many myriad
forms that a one-size-fits-all approach to deal with the issue is impossible.

A misconception regarding government litigation is that the government itself is a source of all
cases involving the government. This appears to be the reason why existing policies attempt to
address the issue of “government being a compulsive litigant” and do not consider cases where
the government is a respondent. As a Vidhi Centre for Legal Policy report on the Supreme Court
shows, only 7.4% of fresh cases filed before the court in 2014 were by the Central government. An
ongoing study at Vidhi of writ jurisdiction of the Karnataka High Court seeks to shed light on this
significant, yet ignored, aspect of government litigation.

The writ jurisdiction vested in High Courts under Article 226 of the Constitution enables an
ordinary citizen to access the highest court in her State to address grievances against any
authority, including any government, for violation of any of her fundamental or other rights. As
such, the number and nature of writ petitions filed before a High Court are indicative of the extent
of friction between citizens and the government. Data for the year 2016 show that writ petitions
constitute nearly 60% of all fresh cases filed before the Karnataka High Court. Further, a study of
the respondent profile of writ petitions filed over five years (2012-16) shows that nearly 80% of
them are filed against a combination of the State Government; parastatal agencies such as the
Karnataka State Road Transport Corporation, universities, etc.; and local bodies such as the
Bangalore Development Authority and the Bruhat Bengaluru Mahanagara Palike. Most of these
petitions filed against the State government are in relation to service, land revenue, land
acquisition and education. Those against parastatal agencies such as KSRTC are in relation to
service and labour-related matters, while those against local bodies are service, land acquisition
and tax-related.

This analysis of petitions filed against the state at various levels of governance shows that a multi-
pronged approach needs to be adopted to tackle the issue of “government litigation”, depending
on the kind of litigation. For example, to reduce writ petitions filed under service and labour
classifications, the state must put in place robust internal dispute resolution mechanisms within
each department which inspire confidence in its workers as a means of addressing their
grievances against the management.

On the other hand, a study of land acquisition matters reveals that such petitions are mostly filed
to challenge orders passed by quasi-judicial authorities on grounds of a violation of principles of
natural justice or other basic principles of law. To reduce the incidence of such writ petitions, the
state must either ensure that quasi-judicial authorities are judicially trained or create a separate
class of judicial officers to discharge quasi-judicial functions.
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So far, the policies aimed at addressing the supply-side issues of government litigations are found
to be lacking in data, research and analysis. A broadly worded policy such as the National
Litigation Policy (2010) only provides a distant goalpost of transforming government into a “model
litigant”. However, what is needed is an implementable action plan to ensure that citizens are not
forced to file cases against the government and its agencies in the first place. This will require a
relook at the functioning of litigation-prone departments and formulating solutions unique to each
department.

Deepika Kinhal is a Senior Resident Fellow at the Vidhi Centre for Legal Policy
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Govt. to revisit 2003 Malimath report

The Malimath panel had made 158 recommendations but these were never implemented. The
subsequent UPA governments from 2004 to 2014 did not act on the report either.

Judges’ impeachment

The Committee also suggested constituting a National Judicial Commission and amending Article
124 to make impeachment of judges less difficult.

“The Committee, however, feels that the aberrations in the conduct of judges can be checked or
even corrected if the problem is noticed at the earliest and efforts made to correct them. In the
High Court, the Chief Justice is regarded as only the first among the equals. Except constituting
benches and assigning work, he does not exercise any authority over his colleagues. This has
considerably eroded discipline which is so necessary for any institution,” the Committee had said.

It had suggested that Section 54 of Evidence Act be substituted by a provision to the effect that in
criminal cases, evidence of bad character and antecedents is relevant.

“Just as evidence of good character of the accused is relevant, evidence regarding bad character
of the accused should also be relevant. There is no good reason why evidence regarding bad
character of the accused should be made relevant only when evidence is led about his good
character. This is quite illogical and irrational,” the report had said.
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All gore: jallikattu in Tamil Nadu

With animal rights activists at the head of the campaign against jallikattu, more attention seems to
have been paid to cruelty to the bulls than the inherently dangerous nature of the bull-taming
event, that puts both spectators and participants at risk. Two onlookers have died in the space of
two days in the jallikattu events in Palamedu and Avaarangadu in Tamil Nadu as the barricades
separating the spectators from the arena were inadequate. Two others were killed in the
manjuvirattu (a variant of jallikattu) at Siravayal when the bulls were unleashed outside the
earmarked arena, a violation of due procedure. Clearly, the safety arrangements monitored by the
district administration at these annual events in the Pongal season failed to prevent death and
injury. With some of the events inducting more than 400 bulls and almost twice as many tamers,
jallikattu has become a disorderly spectacle, making a mockery of even well-laid-out plans. The
Animal Welfare Board of India, which was earlier in the forefront of documenting instances of
mismanagement in the organising of jallikattu events, seems to have shifted its stance with a
change of office-bearers. Other than spotting some “small mistakes” and “human errors”, the
AWBI team’s convener, S.K. Mittal, found little amiss in the Palamedu event. The concern,
instead, was on preserving “native breeds” of bulls. After last year’s protests against the Supreme
Court ban on jallikattu, when thousands of people gathered in public places in Tamil Nadu
demanding a revival of the sport, the authorities have been wary of condemning bull-taming during
Pongal. They now speak the language of custom and tradition, one that is similar to that of the
jallikattu enthusiasts.

When the Supreme Court banned jallikattu on the basis of submissions made by the AWBI, which
recorded instances of cruelty to animals in regulated events, it did so on the ground that
regulations were not working. Following public protests and political pressure, and on the strength
of hurriedly drafted legislation, jallikattu is now back on the Pongal calendar. But nothing much has
changed on the ground. Of course, participants and bulls are screened before being allowed into
the arena. But the bulls do not heed the barricades that are meant to fence off spectators from the
arena. Also, there is the risk of hyper-excited miscreants releasing the bulls outside the arena: this
is what happened in Siravayal. District authorities have so far failed to find better ways to regulate
the events, but more than the size of an event, the scale is the challenge. In short, there are too
many events in too many places within a period of a few days, making regulation next to
impossible. It is one thing to have well-regulated jallikattu. But we are far from staging it in a
manner that leaves nothing to chance and that is insured against damage wreaked by a
rampaging bull.
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A supreme spat: decoding what the SC judges said and not how

Perhaps it’s not surprising that most of the comments about the press conference held by four
senior judges of the Supreme Court has been about the propriety of their action rather than what
they revealed or, at least, alleged. The former lends itself to debate and controversy. The latter
requires deeper reflection because it’s disturbing.

When the four judges complained that well established conventions are being ignored and
important cases listed before relatively junior judges, what they were really questioning was the
integrity of the Chief Justice of India (CJI) and many of their brother judges. It’s this we need to
reflect upon.

First, when the four judges said that the CJI assigns important cases “selectively to the benches
‘of their preference’ without any rational basis”, they’re claiming that he has undertaken allocation
in a way that could predetermine the outcome to suit his preference. In other words, he’s giving
cases to certain benches because he believes that those judges will deliver the sort of verdict he
wants. Although the four judges did not spell out who this would benefit, we assume that they have
the government in mind. Therefore, they’re also suggesting that the CJI is beholden to the
government or, at least, acting to further its interests. He is not independent of, but acting in
support of, the executive.

Restoring order in the court

Second, the four judges are also accusing many of their colleagues of being pliable. They’re
suggesting that these judges are willing to do the CJI’s bidding and deliver verdicts to please him.
Again, we could assume that these junior judges also have an inappropriate connection with the
government or are willing to deliver verdicts in its favour.

Once viewed in terms of what they have revealed or alleged, it’s hard to see how the rupture that
the press conference made public can be quickly healed or easily papered over. You cannot
attack the integrity of individuals, as has been done, and then smile and shake hands. No doubt
this is why Tuesday’s meeting between the CJI and the four judges did not lead to a prompt
resolution. It could be a while before the matter is settled.

On the other hand, if the charge against the CJI is true, does it not call for further action? When
asked if he envisaged the CJI’s impeachment, Justice J. Chelameswar intriguingly replied: “Let the
nation decide.” That clearly suggests that he doesn’t rule it out. This alone could make resolution
of their differences difficult and prolonged.

Much the same can be inferred from what was said by the four judges about their junior
colleagues. Pliable judges are not desirable and they do no honour to the Supreme Court. Even if
they’re only acting to please their chief and not the government, they’re still undermining the high
offices they hold. Which, perhaps, explains reports that Justice Arun Mishra was very upset by
what’s been said of him and could recuse himself from the B.H. Loya case.

The Hindu Explains: ‘master of the roster’

The sweeping accusations levelled by the four judges point inexorably to two further conclusions.
First, if cases are being wrongly allocated, justice is not being done. If judges are not impartial but
prone to favour the government or any one party, the outcome cannot be deemed proper or fair.
Second, now that it’s undeniably split 4:1, the collegium has been rendered dysfunctional. Where
does this leave our procedure for appointing and transferring judges?
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Let me return to the question of propriety. The controversy it has created might be best addressed
by first understanding what the press conference revealed. If my elucidation is accurate and
acceptable, then, surely, we need to know and any step that informs us is, ipso facto, justified. To
have kept silent would be tantamount to keeping the people of India ignorant. That is not
acceptable in a democracy. Conversely, if going public means breaching protocol, does not the
gravity of the revelations justify the unprecedented or extraordinary nature of how they’ve been
made public? Some things are too important to be kept hidden in the belief that in-house
mechanisms are the best way of resolving deep disputes.

Now, when you bear in mind that what the four judges have said is not simply the result of a single
development but a problem that has a long antecedence and was festering for long, yet repeatedly
rebuffed or not addressed by the CJI, it follows that in-house mechanisms have failed to resolve
the issue. As Justice Chelameswar said, this is why they chose to speak out. Not to have done so
could have imperilled the apex court, the concept of justice and our democracy.

All this, of course, assumes that what the four judges have said is correct.

Karan Thapar is a broadcast journalist
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Talking over a law: the need for public conversation on the judiciary

As the consequences of the historic press conference of the four seniormost judges of the
Supreme Court play out, a constant refrain that has been heard is of the need to resolve
differences internally. This was always going to be the stock response of dominant sections of a
legal and judicial fraternity that constantly speaks truth to government but is uncomfortable when
the same standards are applied to them. Such a refrain, at first glance, is curious, as it appears to
be an attempt to close the stable doors after the horse has bolted. But in reality it is the carefully
calculated response of an entrenched mindset that seeks to maintain public confidence in the
judiciary by keeping it insulated from public spotlight, discussion and criticism. It is this mindset
that was challenged, in cause and effect, by the press conference.

The immediate trigger for the press conference was the apparent arbitrariness of the Chief Justice
of India (CJI) in allocating benches for disposal of cases. Whether indeed there was arbitrariness,
and whether such arbitrariness, if any, was purely whimsical or motivated, is impossible for
members of the public to ascertain. But if the four seniormost judges, despite their internal
meetings with the CJI, resorted to the extreme measure of appealing to the public, their
grievances are entitled to a certain degree of credence. Assuming such credence, the question
that any well-wisher of the judiciary, whether inside or outside it, must ask is this: What is the
institutional design that facilitated such seemingly arbitrary decision-making?

Restoring order in the court

One possible answer lies in the opaque internal structure of the judiciary founded on a
combination of unquestioning trust in the office of the CJI along with an instinctive distaste for any
interference by Parliament or government in judicial functioning. So sacrosanct are both these
premises today that anything to the contrary appears blasphemous. However, their sanctity is
neither natural nor long-held.

At the time of the formulation of the Constitution, B.R. Ambedkar warned that no matter how
upright the CJI might be, like any other mortal he too would have frailties. Thus no absolute power
should be vested in him. Admittedly, Ambedkar was speaking about not giving the CJI a veto
power in appointing judges; but the same sentiment rings true in case of the convention of
allocating benches as well. After all, England, from where the convention of the Chief Justice as
the master of the roster emanates, has been witness to several Lord Chancellors constituting
partisan benches on matters of great political moment. Consequently, the principle that one should
trust one’s Chief Justice, while admittedly a sound principle, cannot be an absolute one. That it
has become so is testament to the legal fraternity closing ranks under the ruse of convention.

The Hindu Explains: ‘master of the roster’

The second premise justifying complete judicial insulation that makes arbitrary decision-making in
the judiciary possible is the fear of politicisation. This is undoubtedly legitimate — a politicised
judiciary might well suffer from a lack of public confidence. But the implementation of this principle
is both over-broad and misdirected. In public discourse there is a false conflation of any
parliamentary action relating to the judiciary as ipso facto affecting its independence. Whenever
any move towards reforming the judiciary is made by politicians, commentators are quick to hark
back to the Emergency and the supersession of three judges for the CJI that preceded it. But there
is some distance, logically and factually, between superseding the CJI and proposing an
accountability law for judges, revising the opaque process of appointment and looking to institute
credible alternatives to a broken system of tribunals, as stillborn reform initiatives in the last
decade have sought to do. Unfortunately, so deep is judicial memory of the Emergency that it has
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clouded in distrust many well-meaning attempts at judicial reform by governments and Parliament.

Equally critically, this fear of politicisation is misdirected, being based on a naïve view that overt
parliamentary law is the sole method of interference with the judiciary. What it fails to countenance
is that more nefarious methods of political interference in the judiciary exist, and have always done
so; moreover, that such methods thrive in opacity, subjectivity and a lack of norms. As Bentham
said, a view the Supreme Court itself has endorsed in Mirajkar, “in the darkness of secrecy,
sinister interest and evil in every shape, have full swing.” It is this darkness that the press
conference of judges has shone a light on. To shut the light out and resolve the matter in darkness
through an internal resolution would be exactly contrary to what the situation demands.

While internal resolution might be a palliative to tell the world that all is well with the Indian
judiciary, it will, at best, be a band-aid solution. Were such a solution genuinely possible, one can
safely trust that the four judges would not have resorted to a press conference to make their views
clear. The press conference should make it clear to all that the ship of internal resolution has
sailed. Instead, what is needed now is a Supreme Court Act to be passed by Parliament after an
open public discussion involving all stakeholders — civil society, the judiciary, the Bar and
members of all shades of political opinion.

As a precursor to such reform, it is important to clarify that the Constitution envisages the powers
and jurisdiction of the Supreme Court to be the possible subject matter of a parliamentary law.
This is clear from Entry 77 of List I of the Seventh Schedule which makes the aforementioned a
legitimate subject of law-making. Passage of such a law is critical to rectify the discourse of any
parliamentary law relating to the judiciary being anathema.

The substance of a proposed Supreme Court Act must be the restructuring of the Supreme Court
itself. It is vital that a court of 31 judges, if it is to function as an apex court, must develop some
degree of institutional coherence. Such coherence is impossible when the court sits in benches of
two judges each. Further this structure allows the CJI to become the master of the roster, vested
with the absolute discretion of allocating judges to particular cases, leading to crises like the
present one. An antidote to both the aforementioned problems is a restructuring of the Supreme
Court into three divisions: Admission, Appellate and Constitutional. All special leave petitions
under Article 136 ought to be first considered by the Admission division. The division will comprise
five randomly selected judges who for one quarter every year will deal only with admission cases.

Like the Supreme Court of the United States, making this process work by circulation and without
oral hearing needs to be strongly considered. The Constitution Division should be a permanent
Constitution Bench of the five senior-most justices of the Court. They will hear all matters of
constitutional importance and authoritatively pronounce the Court’s views on it. The Appellate
division should comprise the remaining 21 judges (on the basis of the sanctioned strength of 31)
with seven three-judge benches. They will hear all matters admitted by the Admission Division and
any other writs or appeals which lie as a matter of right to the Supreme Court.

Such restructuring will have three advantages. First, it will yield more coherent jurisprudence,
particularly in constitutional matters, taking us closer to certainty and the rule of law. Second, it will
allow for more careful contemplation of which matters actually deserve admission to India’s apex
court. Third, it will reduce the discretion available to the CJI to select benches, since this will be
limited to the appellate division alone. Needless to say, norms for such bench fixation and other
matters relating to jurisdiction and powers of the Court may also be a part of the proposed law.

At this point of time, the proposed law is critical to start a frank public conversation around what
the judiciary needs to restore public confidence. Such a public conversation is necessary to
underline that the judiciary is part of a republican constitutional framework, not the preserve of
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lawyers and judges alone. An internal resolution will be its antithesis, which might defuse the
present crisis, but will exacerbate the deeper wound.

Arghya Sengupta is Research Director, Vidhi Centre for Legal Policy. The views expressed are
personal
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Blue, white, maroon, and now orange: new coloured passports explained

 

Citizens who fall under the Emigration Check Required (ECR) category will soon have passports
with orange jackets, instead of the dark blue that has so far been the colour of all passports under
the ECR and non-ECR categories. ECR passports are mainly given to non-matriculate workers
who wish to work in the Gulf countries and in Southeast Asia.

The Ministry of External Affairs (MEA) has been taking measures to improve passport services
over the last decade. The previous government prioritised quick passport delivery. The present
government, apart from opening new passport centres, is streamlining the process for passport
application and delivery. The MEA was also wondering how to make passports more gender-just,
especially after a few cases of single mothers applying for their children’s passports came to the
Ministry (the address on the last page includes the father’s/ legal guardian’s name). The MEA has
done away with the last page to be printed in “due course”. It was while initiating a change in
passports that the decision to introduce orange passports for the ECR category was taken.

Passport holders under the ECR category have faced exploitation, especially in West Asia.
Protecting their human rights has become a priority, as the government is reaching out to diaspora
Indians and Indians working abroad. ECR passport holders are being serviced by the Protector
General of Emigrants so that their human rights are safeguarded abroad. It is expected that with
an orange passport, ECR passport holders will stand out in difficult situations and their passports
will allow for quick processing of their documents. However, critics say this could render migrant
workers “second-class citizens”.

When the India Security Press, Nashik, is ready. Till then, blue passports with the last page for
both ECR and non-ECR categories will remain in circulation.

White for government officials and maroon for diplomats.
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The Aadhaar ecosystem leaks too much data

People don’t respond well to dystopian scenarios”, a professor of marketing warned me late last
year. The true extent of Aadhaar-linked data leakage is hard to process, so we tend to ignore it.
Smaller inconveniences are easier to understand.

Some awareness, however, has now seeped into public consciousness due to an exposé by
Rachna Khaira in The Tribune, who showed that access to the entire database could be
purchased for as little as Rs500. The response was predictable. First, multiple denials that a
breach had even occurred. Second, an FIR against Khaira and The Tribune, combined with
allusions of “an orchestrated campaign to malign Aadhaar”. Third, when the repeated assertions of
Aadhaar’s safety wore thin, a public dare demanding to know how anyone could be harmed if their
private information got leaked.

Section 59 of the Aadhaar Act covers activities that are illegal under the rest of the Act. Many
states have sought to collect deeply personal information such as religion and caste in their state
resident data hubs (SRDHs), coupled with biometrics, and without the cover of a state law. UIDAI
(Unique Identification Authority of India) has enabled this in their enrolment and other software
with such innocuous names as “DBT Seeding Data Viewer (DSDV)” and “Rapid Aadhaar Seeding
Framework (RASF)”. Andhra Pradesh links everything to Aadhaar, all the way down to minor
traffic offences. The police are allowed access to biometrics for identifying criminals and lost
children. The sensitivity of such detailed personal information coupled with voter ID during an
election should be obvious.

The Aadhaar ecosystem is widespread, extending to former UIDAI members like Nandan Nilekani
and think tanks like iSPIRT, private firms like Khosla Labs, venture capital firms and their research
vehicles like Omidyar and IDinsight, service providers like Airtel, Jio and Paytm, and the National
Payments Corporation of India. UIDAI is a hopelessly ill-equipped steward of the ecosystem, and
its ongoing meltdown is apparent to anyone tracking the details. While the ecosystem members
may not always agree with each other, what unites them is their desire to keep Aadhaar afloat
regardless of the risks, because it lowers their government-imposed “know your customer” (KYC)
costs. This is an inversion of democracy, where societal concerns are primary. This Aadhaar
ecosystem treats a breach as a simple accident, without regard for consequences to the victims.

In 2014, Nilekani, former chairman of UIDAI, accidentally leaked his own Aadhaar details when he
posted a photograph of his Aadhaar card with the number masked out while keeping the
accompanying QR code which contained his number, date of birth and residential address. Copies
of his information remain available on multiple websites, accessible via a simple Google search. If
someone as powerful as Nilekani is unable to make the internet forget his details, what hope does
anyone else have?

The Tribune breach required one to know an Aadhaar number to retrieve personal information. It
takes a computer mere seconds to produce all 80 billion possible Aadhaar numbers. The one
billion currently-valid numbers can be filtered out by using the 130 million already-leaked numbers,
and the rest using a number of verification services, including UIDAI’s own—which is technically
protected by a “captcha” to prevent such automated attempts, but which is so trivial that amateurs
break it to win programming contests, and then share on code repository GitHub.com. One has to
be incredibly naïve to believe hostile actors, including foreign powers, haven’t already harvested
all data.

A valid Aadhaar number is a key that opens multiple locks. Dialing *99*99# connects you to
NPCI’s query service on Aadhaar mapper (QSAM), which cheerfully tells you which bank the
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Aadhaar holder is receiving subsidy deposits in. Indane’s website will tell you the name of the
Aadhaar holder and their LPG connection ID, and the history of banks they have received
subsidies in. Keep probing services like this, and soon enough one builds a comprehensive profile
of an individual containing information that is most certainly not known to Google and Facebook,
the Aadhaar ecosystem’s preferred bogeymen. Forget state-level actors, this is now available to
common scamsters. Everyone from housemaids to members of Parliament have fallen prey
to targeted phishing scams that use private information to convince the victim that they genuinely
represent the service provider, only to find that money has been stolen from their bank accounts
soon after.

The leaks get worse. UIDAI has no capability to audit the security practices of even its licensed
ecosystem of over 300 agencies, all with the power to query the main database, sublicence
access, and combine with other data. Every few weeks a new leak is discovered. The SRDHs
operate without public oversight and contain contact information of children. The Krana blog
documents how the known leaks happen, but who knows how many undocumented leaks are
actively abused?

One must remember that the Aadhaar ecosystem also holds data on all military personnel. The
military has independent standards for everything, from data storage to transmission, because of
how sensitive their data is, and now UIDAI and its out-of-control ecosystem are leaking data left,
right and centre. Aadhaar endangers national security and the government needs to act fast.

Kiran Jonnalagadda is a co-founder of the Internet Freedom Foundation.
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What the upcoming data protection law means

Data is the new oil, a mathematician famously said in 2006. Everything we do today with our
internet-connected devices generates tonnes of data. By 2020, India will have more than 700
million internet users. But the country already has a burning need to come up with a world-class
data protection and privacy law. There has been progress on this front and recently a white paper
has been drafted by a Committee of Experts headed by Justice B.N. Srikrishna, set up by the
Ministry of Electronics and Information Technology (MeitY). The recent Right to Privacy judgment
of the Supreme Court and the Justice A.P. Shah Committee report on privacy have helped set the
context for this white paper published on 27 November 2017 (read it here).  

In India’s financial technology space, innovations have been rapid, particularly after
demonetization. As digital transactions rise, the country is now more receptive to innovations like
eSign and eKYC via OTP through Aadhaar, which banks, insurers, fund houses and others use to
onboard non-face-to-face customers. The Information Technology Act, 2000, provides for norms
for data collection and its usage, but is silent on issues pertaining to the digital economy such as
the definitions of ‘data controller’ or ‘data processor’ and their obligations, and it does not envisage
the definition of ‘consent’ for data collection. Let’s take a look at key aspects of the proposed
framework, and what it means for the common person. 

The white paper talks about strengthening existing standards for obtaining customer consent. It
suggests that specific and separate consents should be obtained from the customer for usage of
her data. And the consent should be ‘explicit’, ‘given freely’ and ‘unambiguous’. The law must
ensure that consent meets these broad criteria. For example, a business may require a customer’s
email ID, but the email ID must be collected with the customer’s consent after having informed her
of the use of it. However, these criteria should not end up in one standard fit-for-all model. For
example, information that is not sensitive in nature may be categorized as low-risk and allowed to
be collected by her implied consent. So, consent standards should align to the type or category of
information being collected. 

The data controller should only seek data relevant, commensurate and incidental to the service
promised. The link between the services and the data requested should be clear and adequate in
terms of ‘minimum necessary’. Say, one installs a mobile app which optimizes phone battery
performance. But the app wants access to media files, which it doesn't need. In setting the
minimal consent standards, the law will have to decide whether the customer can bargain the
degree of consent or be faced with a take-it-or-leave-it option. 

The white paper reflects upon accountability as the central principle for data protection and
delivery on the rights of the consumer. So the terms ‘data controller’ and ‘data processor’ get
introduced. This would help determine accountability of each entity handling or processing data.
Practically, the issue is in terms of who seeks consent and collects data, how she passes it to the
processor or a third-party for processing or analytics, and where the identifiable data finally rests
after the transaction. For example, you make a purchase on an e-commerce website whose data
is stored on a third-party web-hosting service, and whose employee illegally accesses your credit
card information. To address such complex issues of data collection, storage, processing, mining,
and analytics, the law must clearly flesh out obligations, liability, and accountability by suggesting
adequate regulations and minimum standards. 

The Committee has proposed that data protection regulations should apply to both private-sector
entities and the government but with differential obligations primarily depending on the nature and
purpose of collecting or processing data. There will be limited embargo when it comes to the
legitimate aims of state, national security, prevention of crime, and for disseminating social welfare



cr
ac

kIA
S.co

m
crackIAS.com

benefits. There are also exemptions contemplated for personal purposes or for journalism, artistic
and literary work, academic research and statistical purposes. The level and scope of these
exemptions are currently open-ended and need to be defined tightly to prevent misuse.

The law should prescribe best practices, and certifications to minimum standards for data
protection techniques. The techniques of data anonymization (irreversibly preventing the
identification of the individual to whom the data relates) and data pseudonymization (separation of
data from direct identifiers so that linkage to an individual is not possible without additional
information) should also be stressed on. It is better to have strict standards than remedial
procedures and penalties for breach. The proposed data protection norms and safeguards are
also going to increase the accountability of IT teams within various companies, and
implementation of data protection framework could increase IT expenditure. 

In line with similar legal provisions in jurisdictions such as the EU and Canada, the white paper
envisions a right to be forgotten. It is said that once posted on the internet, nothing can ever be
deleted. The white paper takes a balanced view of the right to be forgotten by saying it shouldn’t
impede the freedoms of expression and the Press. We will be provided a right to erase what we
have posted online and even our entire online profiles, including data collected on us. But even the
law may not be adequate to enable us to control the reactions of others to our online tweets and
posts.  

The Committee, while drafting the law, should not lose focus of the growing importance of a
digitally driven economy. The law should consider the anticipated innovations in the digital finance
sector and its contribution to the government’s mission on Digital India and financial inclusion. 

Parag Mathur is general counsel and head of compliance, Bankbazaar.
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Should the four SC judges have dissented publicly?

Supreme Court Judges (L-R) Kurien Joseph, Chelameswar, Ranjan Gogoi and Madan B Lokur
addressing the Media in New Delhi on Friday.   | Photo Credit: R.V. Moorthy

 

An unprecedented event took place on January 12 when the four senior-most judges of the
Supreme Court, after the Chief Justice of India (CJI), held a press conference, issued a statement,
and also answered questions from the media. Justice J. Chelameswar, at whose residence the
press conference was held, said that the judges were “left with no choice” other than to
communicate to the nation the many “less than desirable things” that have happened “in the last
few months”.

They said in their statement that “certain judicial orders passed by this court” have “adversely
affected the overall functioning of the justice delivery system.” Justice Chelameswar said that all
four of them are “convinced that unless this institution is preserved and it maintains its equanimity,
democracy will not survive in this country.”

Last resort

The four judges have an impeccable record of integrity, erudition, and impartiality. They felt that it
was necessary to inform the nation about the lack of impartiality by the CJI in the process of
administration of justice. They further said that they did not want the country 20 years from now to
think that they had “sold their souls”.

From a plain reading of their statement and their replies to questions at the press conference, it is
clear that they issued the statement as a last resort, with deep anguish, in order to save
democracy and the Supreme Court. They had no option but to address the nation and inform its
citizens about the lack of impartiality, which is the bedrock of administration of justice.

The four judges were absolutely right in informing the public of the dangers that lie ahead.
Democracy is enshrined in the Constitution. It is their duty as Supreme Court judges to protect the
Constitution. If there is no democracy, there is no Constitution and no constitutional democracy.

It is not as if the four judges did not try for months to convince the CJI that he must not resort to
selectivity in the assignment of cases, but it bore no results. Even on the day of the press
conference, they met the CJI (in regard to the listing of cases) but could not convince him. Unless
this lack of impartiality in the administration of justice is enquired into, and unless rules are framed
on a rational basis and a system is devised for an impartial allocation of cases, the damaged faith
of the people of India in the impartiality of the Supreme Court will not be fully restored.

Role of the Attorney General

It was expected of the Attorney General of India as a constitutional authority to squarely confront
the serious issues raised by the four judges and ensure that the faith of the people in the
independence and impartiality of judges is restored. Needless to say, that independence and
impartiality form the basic structure of the Constitution.

The Attorney General has unfortunately failed to deal with the vital issues raised. He has instead
tried to hide these issues under the carpet and declare that everything is settled and hunky-dory.
He has failed the Constitution. It appears now that he has taken a complete about-turn as he has
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declared that the controversy is not yet settled.

This is an opportunity for the Attorney General to save the Constitution. He should not act as an
agent of the government, but as a constitutional authority. Equally, it is his constitutional duty to
squarely attend to the vital issues raised by the four judges in discussion with the CJI and all other
judges of the Supreme Court to find a solution that will restore the dignity of the Supreme Court.

B.A. Desai is a senior advocate and former additional solicitor general of India

 

A strong and united judiciary is the sine qua non for a strong and vibrant democracy. If the
judiciary of a country is divided and polarised, it will have a direct effect on the very survival of
democracy in that country.

Have internal discussions

What happened on January 12, when four senior judges of the Supreme Court addressed a press
conference, is something which could and should have been avoided. When any judge has a
difference of opinion on any professional matter with his brother colleagues, the best way to iron
out these differences is to have an amicable discussion on the same. If this is not possible, then a
discussion must be held with the help of other judges. However, it is not proper to go public and
talk about these differences, whatever they may be. The stability of a nation depends on two
factors: the common man’s absolute faith in the currency of the nation and in the judiciary. In a
democracy, the judiciary is one of the most important pillars and it is the last ray of hope for the
common man. He pays utmost respect to the judiciary. If his faith in the judiciary is hampered in
any manner, the result is a huge loss to the country and to the judiciary.

Judicial discipline also requires maintaining a certain decorum because under the Contempt of
Courts Act, truth is not a valid defence. The legislature has made this rule to ensure that the
common man’s interests are protected, even if there is a ring of truth in the allegations. That is
why I am of the opinion that whatever the differences amongst themselves, they should have been
sorted out in the chamber itself.

Either the judges should have called for a full-court meeting where they could have discussed the
issue and found a solution or they could have sought the intervention of the President to resolve
the issues. Appointments of judges are issued in his name. He could have acted as an umpire and
the matter would have been confidential. Informing and seeking the intervention of the President
would also have ensured that there was no interference in the judiciary.

Today, we are seeing how political parties are settling scores, by accusing each other of
interference in the highest judiciary. They are scoring brownie points based on that press
conference, which is really unfortunate. The manner in which the media asked questions during
that press conference was also unfortunate. I don’t blame the media. Ultimately, the judges are
looked at as gods by the common man. That faith of the common man has now taken a knock. I
do not want to comment on the charges levelled as that is a separate matter.

Should not set a precedent

What I also fear is that the subordinate judiciary might take this as a cue to air their differences.
After all, they too can do the same. The High Courts, the lower courts and various judges could all
come out and publicly speak against their chief justices. There would be anarchy if that were to
happen.
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The judges said they had come to the court of the public, but the public court has no jurisdiction.
Ultimately, they have to sort out the problem between themselves.

This should not set a precedent. Corrective measures need to be taken by the judiciary itself in
order to set things in order.

As told to Anuradha Raman

Ujjwal Nikam is a public prosecutor

 

Sitting judges seldom, if ever, speak to the media. The process of adjudication demands that the
judge concentrate solely on the record before him. Courts speak only through their judgments and
decrees, not oral statements. Judges do not speak to explain their judgments, except through
other judgments.

However, it is more than judicial reason that keeps judges from resorting to the media. Judges are
very careful to stay out of political partisanship of any kind whatsoever. Justice Ruth Bader
Ginsburg of the U.S. Supreme Court scoffed at the idea of a Trump presidency. She later had to
withdraw her words and agree that speaking to the press on politics was not a good idea. On May
7, 1997, the Supreme Court of India adopted a charter called the Restatement of Values of
Judicial Life. This was to serve as a guide to be observed by judges and was considered essential
for an independent, strong and respected judiciary. The charter advises judges to be “aloof”, and
“not enter public debate” or “give interviews to the media”. Having said all this, it must be
acknowledged that judges are the best arbiters of when rules require to be ignored, if not broken.
Justice Dalveer Bhandari of the International Court of Justice gave media interviews on the
Kulbhushan Jadhav case even as the matter is still pending.

Festering problems

Four senior-most judges of the Supreme Court, including the putative successor CJI, called a
press conference to put on record their misgivings about the functioning of the court and the
allocation of judicial work by the CJI. Their concerns must be considered in full measure. Their
grievance was not simply about them being left out or being given non-substantial work. Their
complaint was of work being selectively allocated to achieve a result which was to the
government’s liking. The judges placed on record a letter written by all four of them over two
months prior to the press conference. It is apparent that pressure had been building up for two
months, if not more. Considering that Chief Justice Dipak Misra assumed office on August 28,
2017, the fact that four senior judges felt compelled to caution him three months into his tenure is
itself indicative of the fact that the collegial ways of administering the highest court had broken
down.

Public debate on conduct

The judges have left the matter to the court of public opinion. They say that they were compelled
to speak lest they were blamed 20 years from now for having “sold their souls”. Events have not
fully unfolded. The four judges and their press conference have been the subject matter of much
media criticism. Unwarranted aspersions have been cast in television debates and social media on
the motives of the judges. The press conference has had the effect of bringing into public debate
the conduct of various judges, a course of action which the Constitution-makers wanted to avoid.
Article 121 prohibits the legislature from discussing the official conduct of any judge of a
constitutional court, except while debating an impeachment motion.
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The judgment of history may or may not be written 20 years from now. For the moment, it is quite
clear that there are no clear answers to the question of whether the four judges ought to have
resorted to a press conference. The full facts are not out in the public domain, and may never be.
The judges would be justified if their perception was of a clear and present danger to the Republic
and to the independence of the judiciary.

Sanjay Hegde is a senior advocate in the Supreme Court

Marriage is a civil contract — adultery or divorce should have only civil consequences
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Dual duty: the decision to stay notification of States prohibiting Padmaavat release

The state cannot choose between protecting freedom of expression and preserving law and order.
It has a duty to do both. This is the core message of the Supreme Court order staying the
notifications and decisions of four States to prohibit the screening of the film Padmaavat, and
directing them to ensure that law and order is maintained during its exhibition. Gujarat and
Rajasthan have notified a ban, while Haryana and Madhya Pradesh have indicated they would
follow suit. What troubled the court was that creative freedom could be so easily prohibited by the
state citing a possible risk to public order. It needs no reiteration that summary bans on films
violate the freedom of speech and expression enshrined in Article 19(1)(a) of the Constitution.
Such a right is subject to reasonable restrictions on some grounds, including public order.
However, the use of the threat of violence and other forms of intimidation cannot give the state an
oblique reason to stifle fundamental freedoms by voicing apprehensions and invoking its powers to
maintain peace. In the past, the Supreme Court has made it clear that it cannot give anyone a
virtual veto over a certificate issued by the Central Board of Film Certification, a statutory body, by
threatening violence. The court has reiterated that the grant of a certificate by the CBFC denudes
the state of the power to prevent the exhibition of a film.

The interim order, which paves the way for Padmaavat to be released on January 25, is in line
with a series of judicial decisions. In S. Rangarajan v. P. Jagjivan Ram (1989), the Supreme Court
said the state cannot plead inability to handle the problem of a hostile audience as that “would be
tantamount to negation of the rule of law and a surrender to blackmail and intimidation.” In
Prakash Jha Productions v. Union of India (2011), it reiterated that it is the state’s duty to maintain
law and order. In the current controversy, the filmmakers agreed to change its name from
Padmavati to Padmaavat. The new title indicates it is based on a medieval poem on a legendary
Rajput queen and not any historical personality. They also agreed to several cuts suggested by a
special panel formed by the CBFC. If even after these concessions the protestors are allowed to
obtain a ban, it would undoubtedly amount to a base surrender to blackmail and intimidation. It
would be a taint on the country’s record of protecting free speech if a film with admittedly no claim
to historical accuracy is banned on the mere pretext that some people, who have not even seen it,
find it offensive. The Supreme Court has indicated where the constitutional duty of State
governments lies. It is now up to them to live up to that expectation.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

The draft of Assam’s National Register of Citizens is a first step, but it opens up concerns
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Stateless in Assam

On the second day of January this year, hidden in the midst of the extensive coverage about the
first draft of the National Register of Citizens (NRC) being made public, there was a small item in
Assam newspapers. Hanif Khan, 40, was found hanging from a tree near his home in Kashipur in
the district of Cachar. Khan committed suicide on finding that his name did not appear on the draft
NRC. His wife Raksa said her husband was extremely anxious about the whole NRC business. He
and his family, he feared, would be promptly arrested and deported to Bangladesh if their names
do not appear on it.

Our public officials have repeated reiterated their commitment to ensure that the final NRC will be
accurate. But there is enormous uncertainty about the fate of those whose names will not be on it.
In effect, they would be legally declared non-citizens — even stateless — and their numbers are
likely to be in thousands. Their likely fate has not drawn much public attention.

The Supreme Court’s December 2014 directive that set the ball rolling on the NRC process,
however, did concern itself with this issue. Deportation in today’s world is not a unilateral matter; it
has to follow international protocol. The Court’s two-judge bench asked the Assam and central
governments about the procedures for deporting an unauthorised person from Bangladesh after a
Foreigners Tribunal makes such a determination. In written affidavits they outlined the
cumbersome process. At the end of it, only “persons whose nationalities are confirmed by the
Bangladesh authorities” can be repatriated, and the numbers are tiny. That year “the nationality of
32 Bangladeshi nationals who were in the detention centres/jails in Assam were confirmed by the
Bangladesh authorities and they have been repatriated”. The Supreme Court therefore directed
“the Union of India to enter into necessary discussions with the Government of Bangladesh to
streamline the procedure of deportation.”

There is no evidence that anything has happened on this score. The issue was not discussed
either during Prime Minister Narendra Modi’s visit to Bangladesh in 2015 or during the Bangladesh
Prime Minister Sheikh Hasina’s visit to India in April last year. As recently as October 2017,
Bangladesh Information Minister Hasanul Haq Inu told an Indian journalist that in the past 30 years
there has been no unauthorised migration from Bangladesh to Assam. He emphasised that no
Indian government has ever complained of this. While issues such as terrorism, smuggling, drug
and human trafficking are routinely discussed and the two governments have agreed on the
modalities of cooperation on those matters, illegal migration has never featured in official
discussions between the two governments.

In the unlikely event that India ever chooses to discuss deportation with Bangladesh, what exactly
would be the nature of the discussion?

One way in which governments act on deportation is to sign bilateral agreements for the
readmission of nationals of the relevant country. There are bilateral agreements between countries
like Germany and Vietnam, Italy and Algeria, the United Kingdom and Algeria, Morocco and Spain
and between the European Union and non-member countries in Eastern Europe and the Western
Balkans. The EU also has a readmission agreement with Pakistan. In March 2016, the EU and
Turkey signed an agreement that provides for “rapid return of all migrants not in need of
international protection crossing from Turkey to Greece and to take back all irregular migrants
intercepted in Turkish waters”. The EU has also made a controversial arrangement with Libya that
has reduced the flow of migrants in exchange for substantial amounts of money.

Readmission agreements, however, do not always produce results, or at least the level of
cooperation is less than what the deporting country expects. Among the incentives offered to sign
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readmission agreements are special trade concessions, increased development aid, preferential
entry quotas for legal economic migrants, and technical cooperation and assistance in border
management. In the case of European countries, a special political and economic relationship with
the EU, and in the case of countries in Eastern Europe and the Western Balkans, the prospect of
accession into the EU are among the incentives offered. Even the deportation of large numbers of
unauthorised immigrants under the Obama and the Trump administrations have been expensive.
According to one estimate, the US pays Mexico $1,000 for each person who is deported. While
Mexico officially disputes this, the US Congress allocates funds to Mexico for the purpose of the
interdiction and deportation of unauthorised migrants.

To take back one’s own nationals may be an obligation under customary international law but in
practice, it is not an easy matter. The costs and benefits for a country deporting an unauthorised
migrant and the country readmitting the person are asymmetric. In crude financial terms, if the
country of origin gains from remittances from expatriates, it has no interest in cooperating with the
destination country in their deportation. But more importantly, signing a readmission agreement
with an economically more powerful country is unlikely to be popular domestically. Almost all these
cost-benefit calculations would apply if India and Bangladesh were to enter into a discussion of a
bilateral readmission agreement.

It is extremely unlikely however, that in the foreseeable future, the Modi government on any other
government in New Delhi would bring up the matter of deportation with Bangladesh. The
“neighborhood first” policy of the Modi government has a far more pressing foreign policy goal: To
stop China’s growing influence in the region. Foreign Secretary S. Jaishankar cites Bangladesh as
the prime example of the “neighbourhood first” policy yielding good results for both parties. To
bring up the question of deportation would amount to throwing a monkey wrench into this delicate
diplomatic relationship.

If there is no chance of India approaching the issue of deportation with Bangladesh, what is the
likely fate of those not included in Assam’s NRC? If Parliament passes the Citizenship
Amendment Bill, those who are Hindu, Sikh, Buddhist, Jain, Parsi or Christian would have a
different fate from the rest since these groups “shall not be treated as illegal migrants”, according
to that law.

From the perspective of the rest of those whose names will not appear in the NRC, the most
significant development to watch is probably in the area of detention policy. Assam now has six
detention camps for housing unauthorised non-citizens inside jail premises in Goalpara, Kokrajhar,
Silchar, Dibrugarh, Jorhat and Tezpur. There are plans to build the first ever full-fledged
foreigners’ detention centre in the state. The Assam government has allotted 20 bighas of land in
Dakurbhita area in Goalpara district for constructing this centre.

It is only to be expected that the government would now focus on detention. Deportation practices
have long been part of a wider set of incarceral institutions that include detention centres, refugee
camps, and waiting zones to house people in a legal limbo — between being deportable and not
being actually deported — in effect, people who are stateless. The political condition of a stateless
person, as political theorist Hannah Arendt had memorably pointed out, is much worse than that of
a prisoner. The person loses more than his or her freedom. A stateless person is no longer part of
a legal and political order; he or she loses the “right to have rights”. A stateless person, wrote
Arendt, represents “a new kind of human being — the kind that are put in concentration camps by
their foes and in internment camps by their friends.”

Hanif Khan did not have to read Arendt to imagine his and his family’s fate once the NRC
effectively declares him stateless.
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Poll panel cites SC rulings on office of profit

AAP legislators who were disqualified by the Election Commission addressing the mediaat Delhi
Chief Minister Arvind Kejriwal’s residence on Saturday.PTIPTI  

Even as the Aam Aadmi Party (AAP) has criticised the Election Commission for not giving its
MLAs a proper hearing, the panel has cited several rulings of the Supreme Court in its
recommendation to the President that the 20 legislators be disqualified for holding office of profit.

The recommendation said the Supreme Court in Maulana Abdul Shakur vs Rikhab Chand (1958)
had defined the concept of office of profit under the government. The court said the government’s
power to appoint a person to an office, or to keep him in that office, or revoke his appointment at
its discretion, and payment from government revenues were important factors in determining if one
held an office of profit. Payment from a source other than government revenue was not the
decisive factor.

Various parameters

In Pradyut Bordoloi vs Swapan Roy (2001), the Supreme Court outlined the following questions for
the test: whether the government makes the appointment; whether the government has the right to
remove or dismiss the holder; whether the government pays the remuneration; what are the
functions of the holder; does he perform them for the government; and does the government
exercise any control over the performance of those functions?

Three other rulings were cited to highlight the grounds on which a distinction between the holder of
an office of profit and of a post/service under the government could be made.

In Guru Gobinda Basu vs Sankari Prasad Ghosal (1964), the court said: “But all these factors
need not coexist. Mere absence of one of the factors may not negate the overall test. The decisive
test for determining whether a person holds any office of profit under the government, the
Constitution Bench holds, is the test of appointment; stress on other tests will depend on the facts
of each case.”

The court said the final query was, whether, on account of holding of such office, would the
government be in a position to influence him so as to interfere with his independence in
functioning as an MLA and/or would his holding of the two offices involve a conflict of interest.

Citing the judgments, the EC said the AAP MLAs were appointed Parliamentary Secretaries by the
Delhi government, which exercised control over them. The government had the power to remove
them, their work was allocated by Ministers concerned as delegated authority and expenses of
their office were paid from government revenues. The Commission concluded that there could be
“no dispute that the office of Parliamentary Secretary was an office under the government.”

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-01-22

O.P. Rawat to head poll panel

Om Prakash Rawat  

The Union Law Ministry on Sunday appointed seniormost Election Commissioner Om Prakash
Rawat as the next Chief Election Commissioner (CEC) as the incumbent A.K. Joti will retire on
Monday.

Former Finance Secretary Ashok Lavasa was appointed as Election Commissioner to fill the
vacancy created by Mr. Rawat’s elevation.

Crucial polls to follow

Mr. Rawat, who will take charge on Tuesday, will have a tenure of almost a year till his retirement
in December 2018. He will oversee elections in Tripura, Meghalaya and Nagaland scheduled next
month.

Crucial States like Karnataka, Madhya Pradesh, Rajasthan and Chhattisgarh will also go to the
polls under his watch.

Sunil Arora next in line

Sunil Arora, presently the second seniormost Election Commissioner, will continue until April 2021.

As per convention, Mr. Arora will be the CEC during the 2019 Lok Sabha elections.

Mr. Lavasa, due to demit office in October 2022, will be the Chief Election Commissioner after Mr.
Arora.

Election Commissioners have a fixed term of six years but have to step down if they reach 65
years of age before their term expires.

A Madhya Pradesh cadre IAS officer, Mr. Rawat has served as secretary, Department of Public
Enterprises in the Ministry of Heavy Industries.

Forest rights awardee

Mr. Rawat had also served as principal secretary to Babu Lal Gaur, the former Chief Minister of
Madhya Pradesh, between 2004 and 2006.

Mr. Rawat has a post graduate degree in Social Development Planning from the United Kingdom,
completed in 1989, and has been a recipient of the Madhya Pradesh Award for recognition of
forest rights in 2009.

Mr. Lavasa, before retiring as the finance secretary, served in the Ministries of Environment and
Forests, Civil Aviation, Power, Home and Finance at the Centre and in the department of
industries, tourism and public relations in his home cadre of Haryana.
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In the Constitution we trust

The Indian Constitution and the institutions that it created have allowed the Indian democracy to
thrive. One such institution has been the Election Commission of India, which has played a stellar
role in the consolidation of Indian democracy. After granting the right to vote to every adult citizen
of India, the makers of the Constitution felt it necessary to guarantee effective and impartial
exercise of the right to vote by citizens. That is how they decided to create an independent
Election Commission of India for conducting elections, which was given a separate statutory
existence.

The magnitude of the conduct of elections in India is a challenge to any institutional framework…
There was a time in the history of Indian democracy when the electoral process suffered due to
violence and electoral malpractices such as booth capturing or denying opportunity to vote to
political opponents by using forceful means. Indian election system has since become mature.
Now, events of booth capturing or tampering with the election process have become few and far
between. We are happy that technology is being deployed in ensuring free and fair elections.

Two more important institutions of India have equally contributed in the evolution of India’s
constitutional and political journey. The first obviously is the judiciary. We are proud of the pivotal
role played by the judiciary in upholding the fundamental and other rights of common citizens. In
our journey of the last 70 years, many complicated issues of race, region, religion, ethnicity and
empowerment arose. Many of them landed for adjudication before our courts and our judiciary,
from high courts to the Supreme Court, pronounced thoughtful and learned judgements, which in
many ways acted as a great balm to challenges of competing emotions.

Public interest litigation is an important innovation of India’s judicial system to uphold the rights of
the marginalised and deprived. While the extraordinary contribution of this novel experiment
cannot be minimised, yet there is a need for caution, namely, that this extraordinary tool in the
hand of the poor and deprived to seek genuine accountability should not be misused for
extraneous reasons. Even the Supreme Court in many of its judgements has disapproved of the
frequent abuse of this forum.

The founding fathers of the Indian Constitution clearly recognised that governance must be left to
those elected to govern and also accountable to the people of India. Same is the case about law
making. Governance and accountability go together and accountability means accountability to
Parliament and accountability to the people. In the famous Kesavananda Bharati case, the
Supreme Court espoused the principle of basic structure which means that Parliament, even while
amending the Constitution, cannot transgress these basic features. Democracy, rule of law and
republican form of government are some of the constituents of the basic structure. The Supreme
Court has also outlined separation of power as part of the basic structure. Independence of
judiciary is a cornerstone of our polity and we stand fully committed to it.

Another important institution that has played an important role in the evolution of democracy is the
media. It is often said that India is a very “newsy” country and Indians are very “newsy” people.
Today, India is home to some 882 TV channels, about 200 of which are news channels. Many of
these are 24X7 channels. There are 99,660 newspapers and periodicals. Many of them are critical
of the government policies while many also advise, counsel, caution, appreciate and also
moderate. TV media is an asset for immediate news but also poses its own challenges. The
independence of media in India is now recognised as integral to our polity. There are problems of
misreporting and of doctored and paid news, but we believe that the inherent strength of our
institution and political traditions finds befitting answer and, ultimately, it is the people who give the
final verdict.
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Our democratic framework has provided the required space for associative activism and in a
benevolent cycle, the development of civil society has also contributed to India’s democratic
deepening and invigorated a norm of vibrant civic engagement with the state. Some of the
noticeable pieces of legislation that India has adopted in recent times like the Right to Information
and the Right to Free Basic Education have, in part, taken shape through civil society activism.

In the march of the last 70 years, the story of India has seen many challenges. These challenges
range from getting millions of Indian out of abject poverty, to providing them access to health and
quality education, extremism, secessionism from a small group seeking to overthrow India’s
democratic polity through the power of gun such as the left-wing extremists. Yet the abiding faith
of the people of India in peace remains our biggest asset. Those who are actuated by violent
means still remain on the margins of the political spaces. None of these organisations has had the
courage to participate in elections and seek popular support. Some of the fringe tried and
miserably failed because their violent ideology has no popular sanction.

Today, terrorism has become the major impediment to development and threatens us all. No
cause justifies the indiscriminate killing of innocent civilians. Yet there are countries that still use it
as an instrument of state policy. We must show zero tolerance for State-sponsored terrorism. The
perpetrators, organisers, financiers and sponsors of terrorism must be isolated and made to face
action from all societies that cherish freedom.

The year 1975 saw the biggest test for the democracy when national emergency was proclaimed
after the one of the high courts found the then prime minister guilty of electoral malpractices.
Freedom of speech was suppressed, restriction on the media was imposed, and independence of
judiciary was curbed. As a student leader, I was involved in the fight for restoring democracy.
Once the Emergency was revoked and elections were held, people of India defeated that prime
minister and elected a new government. The biggest lesson of Emergency is that no political
leader and political party today can think of subverting democracy.

Indian democracy has a beauty of its own, which I have seen closely in my experience as a
student activist and in my political life for more than 30 years. People of India give their support to
political formations at the national or the regional level depending upon their ability to persuade the
people to take their cause. However, they also expect those trusted by them to show political
maturity and foresight in their conduct and appreciate the idea of India. Those who have failed to
recognise this message never could get a long innings in the politics of India…

The abiding lesson of 70 years of working in our constitutional and democratic polity, if I were to
sum up, would be the profound recognition among common people of India of their rights, their
sense of empowerment, their abiding faith in the democratic process, their growing awareness in
seeking accountability and their repeated reminders to those who have their consent to govern
that they would have to perform to retain their trust.

There would be political debates, there would be heated exchanges also, there would be muscle
flexing also at times in the streets, yet amidst the noise and chaos, what India’s democracy and
constitutional ethos have taught ordinary Indians as well as those who are in public life is that
despite the extraordinary diversity and numerous differences of caste, creed, faith, language,
region or economic stature, India must remain one as it marches ahead with confidence…
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Undue process

The disqualification of 20 MLAs of Delhi from the Aam Aadmi Party (AAP) by the President of India
on Sunday on a binding recommendation of the Election Commission (EC) raises disturbing
questions. The AAP, and some former election commissioners, have challenged the manner in
which the disqualification has taken place and the alleged disregard of due process in the action.
The issues they have flagged call for wider discussion.

The legislators who have been disqualified for holding an “office of profit” were appointed as
legislative secretaries by the Delhi government in 2015. In 2016, the Delhi High Court set aside
the appointments, and the AAP pleaded before the EC that the matter was now void. On June 23,
2017, however, the EC said because the MLAs held the post at the time of appointment, the case
will continue. Since June last year, there has been no hearing of the matter. Many states, such as
Rajasthan and Karnataka, allow legislators to be appointed as parliamentary secretaries. There is,
however, a precedent to back the EC’s decision: Jaya Bachchan was disqualified from the Rajya
Sabha for her holding the post of the chairman of UP Film Development Council and the
disqualification was upheld by the Supreme Court in 2006. But in the case of Sonia Gandhi, her
chairmanship of the National Advisory Council was exempted by an amendment to the Parliament
Prevention of Disqualification Act, 1956. The Delhi Assembly too tried to amend the Delhi
Members of Legislative Assembly (Removal of Disqualification) Act in 2015 to expand the
exemption to parliamentary secretaries. However, the amendment was not approved by the
President — bills passed by the Delhi legislature do not have the force of “law” unless approved by
the Lieutenant Governor and the Centre.

Whether or not the EC’s decision is in accordance with the spirit of the law is a matter for the
courts to decide. But beyond the immediate debate, there is a larger question at hand over two
conflicting constitutional principles that have played out at regular intervals in Delhi’s politics since
2015: The letter of the law and the role of the elected legislature. In most other states, an act by
the legislature would have resolved the “office of profit” issue. Article 239AA, which deals with the
distribution of powers between the Centre and the Delhi government, remans contentious, though
the high court had ruled in the LG’s favour. The disqualified MLAs were elected to office for a full
term and the “office of profit” they held ceased to exist in 2016. In this context, the action of EC, an
institution admired for its impartial conduct, appears far too disproportionate.
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The birth of India’s powerful Supreme Court

In summarizing the evolvement of the paramount judiciary in India between 1921 and 1964, one
can single out at least ten events which are of special importance. In listing these chronologically,
the first would be Sir Hari Singh Gour’s resolution, introduced during the first session of the
Central Legislative Assembly in 1921, in which he urged the establishment of an indigenous
appellate tribunal. Gour’s resolution marked the beginning of efforts made to persuade the colonial
authorities, and Indian nationalist leaders as well, that there was real need and justification for the
creation of a central judicial institution on Indian soil. The purposes Gour sought to achieve were
really quite modest. He sought the establishment in India of a court which would be empowered to
decide civil and criminal appeals from the High Courts of British India, and a reduction in the
number of such appeals which for decades had gone directly from the High Courts to the Judicial
Committee of the Privy Council in London. Although Gour and others could offer many substantial
arguments in support of their proposals, their efforts met with failure for several years, chiefly
because key Indian leaders were not convinced that India’s interests would be served best by
decreasing the role of the Privy Council, which over the years had earned a reputation for
impartiality and integrity which placed it in a category apart from all other colonial institutions.

The next development of significance took place in 1930 at the opening session of the Indian
Round Table Conference in London. At this conference, spokesmen for the Indian States indicated
a willingness to participate in a federation with the Provinces of British India, and the leaders of
each side agreed that should a federation emerge, a Federal Court would be essential to interpret
the constitution and settle disputes which might arise between the federated units.

This general agreement, however, concerned the creation of a central tribunal which would
exercise only a purely federal jurisdiction. Considerable controversy was evident on the question
of conferring a general appellate, not merely federal, jurisdiction on the proposed court. The result
was a compromise, for the Government of India Act of 1935 made provision for a Federal Court
without a general appellate jurisdiction, but which might at some future date take over the
appellate jurisdiction of the Privy Council.

A third milestone was the inauguration of the Federal Court in 1937. Although this event marked
the establishment of India’s first central judicial institution, this beginning was quite unspectacular.
Composed of only two puisne judges and a Chief Justice, the Federal Court was smaller than any
of the Provincial High Courts and looked little like an important institution. Its jurisdiction was very
limited, the subcontinent-wide federation for which it was to serve as the demarcator of spheres of
authority had failed to materialize, and its decisions were subject to review by the Privy Council.

For a few years, the existence of the Federal Court was almost unnoticed, for it handed down only
twenty-seven decisions and two advisory opinions over the first four and one-half years. But in
April of 1942 the Federal Court handed down the first of a series of decisions in which it either
boldly struck down provisions of the infamous sedition, preventive detention and special criminal
court ordinances and legislation, or declared that the executive had not acted within the limits of its
authority. All but one of these decisions were unanimous, with the British Chief Justice joining his
Indian colleagues in restraining the alien executive from interfering arbitrarily with individual
liberties. These decisions were proof of the resoluteness, impartiality and independence of the
Federal Court, and they served to inspire a high degree of confidence in the Court. Thus these
World War II decisions must be regarded as a fourth milestone in the evolution of the paramount
judiciary in India.

The achievement of national independence had hardly an effect on the functioning of the Federal
Court. But just over two years later a very significant step was taken by the Constituent Assembly
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when it passed the Abolition of Privy Council Jurisdiction Act. The fact that judicial autonomy was
delayed until over two years after the achievement of national independence indicates that
considerable thought was given to desirability of severing all ties with the Privy Council. In terms of
the evolvement of the Indian judiciary, the effect of severing ties with the Privy Council was largely
psychological, for as long as India maintained these ties the Federal Court was looked upon by
many as an intermediate appellate tribunal, notwithstanding the fact that the Privy Council
reversed Federal Court decisions only five times.

A sixth event of great significance was the replacement of the Federal Court by the Supreme
Court in 1950 when the Constitution of India became operative.

Although continuity was apparent in that judges of the Federal Court continued to serve on the
Supreme Court, the jurisdiction and powers of the Supreme Court bear little resemblance to those
of its predecessor. Sitting at the summit of a pyramidal and unified judicial system, endowed with
an extraordinarily wide jurisdiction, and explicitly authorized to exercise the power of judicial
review, the Supreme Court was placed in a position of central importance.

Seventh in this listing must be the decision of the Supreme Court in the case of A. K. Gopalan v.
The State of Madras. This was the first case in which the Supreme Court was called upon to
interpret the new Constitution, the first to involve the fundamental rights, the first to involve the
controversial Preventive Detention Act, the first in which an individual bypassed all lower courts
and took his grievance directly to the Supreme Court, and the first in which the Supreme Court, in
the exercise of its new powers, declared unconstitutional a portion of a Parliamentary enactment.
Understandably, the Gopalan decision has been more commented upon by foreign writers than
any other decision of the Court. In one important respect, however, the Gopalan ruling is atypical,
for in this decision the Court was modest in defining its own powers and role vis-à-vis Parliament.
While it is true that the Court started off on a modest and self-distrustful note regarding its powers
of review in this case, this certainly has not been the general approach of the Supreme Court in
cases involving other fundamental rights.

The next important development took place in 1951 when the Supreme Court handed down its
ruling in the Dorairajan case. This decision must be regarded as one of the most important ever
rendered by the Supreme Court, for it was the first to involve both the fundamental rights and the
directive principles, and the Court in its decision not only enforced the fundamental right over the
directive principle, but went so far as to describe the fundamental rights as “sacrosanct” and the
directive principles as“subsidiary”.

Ninth in this listing, and the single most important constitutional development since 1950, is the
enactment of the Constitution (Fourth Amendment) Act in 1955. Precipitated by several Supreme
Court decisions concerning the degree to which property rights were protected by the Constitution,
the Fourth Amendment had the effect of limiting the Court’s review powers in cases involving
restriction and acquisition of property rights. If proof was necessary that the Government intended
to proceed with its various programs affecting property rights irrespective of decisions of the
Supreme Court, or that judicial review in India does not mean judicial supremacy, the Fourth
Amendment provides the relevant evidence.

A tenth and final development of significance is the Supreme Court’s shift toward a more liberal
interpretation of the Constitution, which has become perceptible since the late 1950s. In a few
recent decisions, the Court has discussed rather freely the social and economic policy
considerations which are either explicit or implicit in the Constitution and various enactments, and
has even endorsed the directive principles as worthy goals. While such decisions have been too
few to justify speaking in terms of a new trend, they may indicate that the Court is attempting
earnestly to accommodate both itself and the Constitution with the welfare state aims of the
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Government.

Although the Supreme Court has been treated here as the lineal descendant of the Federal Court,
the differences between the two institutions are much more notable than the similarities. Small in
size, limited in jurisdiction, and functioning during the tumultuous twilight of the British raj and the
difficult period which followed national independence and the partition of the subcontinent, the
Federal Court was an institution of peripheral importance. Few important questions were
submitted to the Federal Court for its adjudication; indeed, the major questions which stirred the
subcontinent between 1937 and 1950 were hardly justiciable.

The real importance of the Federal Court lies in the fact that it was a stable and respected
institution which functioned according to the terms of its charter during the most critical period in
the history of modern India, and that in spite of the severe handicaps under which it operated, it
was independent of the executive. Indeed, it demonstrated all the qualities—independence,
impartiality, integrity, and dignity—which Indians associated with the Privy Council, and which they
wished to have emulated by the judiciary in India. The Federal Court earned the respect and
confidence of the Indian public, and when the Supreme Court replaced the Federal Court in 1950,
it inherited this invaluable legacy.

In contrast with the Federal Court, the present Supreme Court of India occupies a position of
central importance. Its jurisdiction is so extraordinarily extensive that there are very few questions
or disputes which can escape the scrutiny of the Court.

Edited excerpts from the late George H. Gadbois, Jr.’s book Supreme Court Of India: The
Beginnings, edited by Vikram Raghavan and Vasujith Ram, published with the permission of the
publisher, Oxford University Press.

George H. Gadbois, Jr was a retired professor at the University of Kentucky and a pre-eminent
expert on the Indian judiciary.
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EC wants 20 AAP MLAs disqualified

In December 2015, the Commission issued notice to the petitioner to furnish relevant documents
and subsequently, the hearing on the issue started after the MLAs were also served notices
asking for their response. The legislators submitted that they had not drawn any pecuniary benefit
from the post and therefore, they were not liable to be disqualified.

The issue also came up before the Delhi High Court, which — on September 8, 2016, — set aside
the appointment of MLAs as Parliamentary Secretaries ab initio as the State government had not
taken the concurrence of the Delhi Lieutenant-Governor.

The affected MLAs then argued before the Commission that Mr. Patel’s petition was rendered
infructuous owing to the High Court decision.

However, in June 2017, the EC held that the legislators did “hold de facto the office of
parliamentary secretaries. As and when the President issues orders on the Commission’s
recommendation, by-polls for the seats held by these MLAs will have to be conducted. However,
in the event of disqualification, the party also has recourse to judicial review.

The AAP currently holds 65 of the 70 seats in the Delhi Assembly and the disqualifications will not
pose a threat to its government.

Nonetheless, the EC’s move triggered a political row, with opposition parties declaring the AAP
had lost the right to remain in power.

The AAP, however, accused the Chief Election Commissioner of trying to destabilise its
government at the behest of the Prime Minister.

Coming out in defence, West Bengal Chief Minister Mamata Banerjee tweeted: “A Constitutional
body cannot be used for political vendetta. The 20 AAP MLAs were not even given a hearing by
the Hon EC. Most unfortunate. This goes against the principles of natural justice. At this hour we
are strongly with @arvindkejriwal and his team.”
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Freedom supreme

While Indian governments have perfected the art of the ban on the convenient fear of public
disorder, the Supreme Court has returned the focus of the debate over the suppression of culture
to the real issue: Protection of the constitutional right to free expression.

The question is no longer: “Are anyone’s sentiments hurt?” It is back to: “Are fundamental rights
curtailed?” While hearing a petition against the selective banning by states of Padmaavat, the
censored version of the much-harassed Sanjay Leela Bhansali film, a Supreme Court bench
headed by Chief Justice Dipak Misra has laid down the law: Once a film has been cleared by the
Central Board of Film Certification (CBFC), it has the right to state protection for
screenings. States cannot suspend screenings citing law and order concerns. Rather, it is their
duty to firmly address them.

The decisions of a statutory body like the CBFC must be honoured, for otherwise it would be
rendered irrelevant. These principles were once self-evident and commonly understood, and yet
they must be restated by the apex court to refresh the memory of BJP-led state governments
inclined to prohibit screenings. These principles, and the primacy of free speech, were overridden
for decades by the law and order concerns of various governments, which gave free rein to
vandals to create a state of lawlessness and disorder. Once established, the fear that the state will
not protect free speech rights is not readily dispelled. It was established by the then UPA
government’s failure to prevent M F Husain being hounded out of the country by a mob.

The effects of that distant event are still evident, when prominent publishers withdraw and pulp
books at the drop of a lawyer’s letter. And when, instead of honouring a court order for national
release of Padmaavat, activists talk of “unofficial” bans and threaten to organise jauhars at
Chittorgarh.

But the quality of the debate has taken a turn for the better with this case. The apex court has
proscribed all attempts to override the CBFC’s clearance thus reinforcing the power of the
institution. In addition, it has made it the business of state governments to ensure screenings and
protect the cinema crew. And, most interestingly, Harish Salve, counsel for the plaintiff Viacom18,
has promised — and he should be applauded for that — to argue “someday” for the artist’s right to
distort history. This is the argument which will sunder the Gordian knot in which history, myth and
tradition are now messily bound up.

Rigorous history stands apart from folk histories, myth and creative traditions. The first must be
respected, while the others are ever-changing playthings and talismans which have entertained
generations and given meaning to their lives. Unless we can tell one from the other, we run the
risk of being rendered speechless.
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EC pulled up for backing simultaneous polls

Busy schedule:Thirteen States will go to the polls in 2018, nine in 2019 and one in 2020.PTI  

At a meeting of a parliamentary committee on Monday, lawmakers questioned the Election
Commission about its recent statements endorsing simultaneous elections to the Lok Sabha and
the Assemblies, saying it does not have the mandate to decide the issue.

The Standing Committee on Personnel, Public Grievances, Law and Justice discussed electoral
reforms. Law Secretary Suresh Chandra and a team of Election Commission officials were
present.

“Our parliamentary system of governance does not permit simultaneous polls. What is the
guarantee that all the State governments and the Union government elected on the same day will
survive for the next five years,” asked a member who attended the meeting.

Sources said many members questioned the recent statement by Central Election Commissioner-
designate O.P. Rawat in favour of simultaneous elections. He had said the EC was ready to hold
simultaneous elections post September 2018. “How can they seek simultaneous elections? It is
not for them to decide; the call has to be taken by Parliament and the Assemblies,” the member
said.

There had been simultaneous elections until 1967, but the pattern changed after the dissolution of
some Assemblies through the imposition of President’s rule under Article 356. Since then, there
have been instances of two general elections within a year. The next Lok Sabha election is
scheduled for 2019. In 2018, 13 States will go to the polls, nine in 2019 and one in 2020.

The Law Secretary explained the steps needed to amend the Constitution to facilitate
simultaneous polls. A constitutional amendment would have to be cleared by both Houses of
Parliament followed by ratification by the Assemblies of half of the States. The other way was for
all Assemblies and the Centre to agree to the plan voluntarily.
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Take interim steps for tribunal postings: SC

The Supreme Court on Monday directed Attorney General K.K. Venugopal and amicus curiae
Arvind Datar to discuss an interim arrangement for the committee appointing judicial members to
key tribunals.

The apex court is considering the question whether the Central Tribunal, Appellate and other
Authorities (Qualifications, Experience and other conditions of Service of Members) Rules of 2017
is a blow to the independence of the tribunals.

The development came on several petitions, primarily one by Congress MP Jairam Ramesh,
challenging the provisions of the 2017 Rules and the Finance Act, 2017, introducing the
modifications in key tribunal appointments.

“The petitions are pending here. But tribunals have to be manned. We have to find an interim
solution,” Chief Justice Dipak Misra, heading a three-judge Bench, observed.

Mr. Datar said the tenure of the chairperson of the tribunals should be extended to five years
instead of the present three.

He said the committee appointing the judicial members to the National Green Tribunal (NGT) and
other tribunals should comprise only two members from the Centre instead of the present three,
and two with judicial background.

He said the Finance Act strikes at the root of the independence of quasi-judicial bodies, such as
the NGT. Mr. Venugopal said the government is agreeable to extension of the tenure of the
Chairperson.

The next hearing will be on February 2 when the government may argue on the independence of
quasi-judicial bodies.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



crackIAS.com
cr

ac
kIA

S.co
m

www.thehindu.com 2018-01-23

Getting back on the democratic path

India flag illustrated with gradient mesh tool.  

 

Howsoever anniversary stock-takings assess pluses and minuses, one conclusion is surely
inescapable: India remains woefully short of its potential. Whatever our excuses, one cause is
equally fundamental: the decisions shaping our destiny are themselves shaped by considerations
increasingly unworthy of a serious nation. Yes, we are a difficult country to govern, none ever
coped with so many competing diversities, rights and claims, in such huge proportions — and
through democracy. This makes it all the more necessary to employ common sense, vision and
judgment, balance and largeness, and above all reason. The less these matter to us, the farther
back must we fall.

“The whole essence of… Parliamentary Government lies in the intention to make the thing work…
[its] strength… is exactly measured by the unity of political parties upon its fundamental objects.”
Lord Balfour’s perception pinpoints why we have mangled our system out of recognition: far from
seeking congruence of fundamental objectives, leave alone unity, our parties compete to prevent
things working. Our needs, long incompatible with the forces working amongst us, have moved
into mutual conflict.

Our social tensions need sensitive healing, but suffer ever harsher divisiveness; our political
institutions and processes need to address rising challenges but sink ever deeper in
backwardness; our administrative machinery desperately needs efficiency but corrodes into
dysfunctionality; we live in a turbulent, dangerous world but have neither time nor expertise to
attend to it. Our security challenges become more complex while both our conceptual and
procedural drawbacks retard our response-capabilities.

India is not alone in such difficulties. Countries worldwide find existing governmental systems
unable to cope with contemporary challenges or people’s expectations, some even with basic
needs. Particularly alarming is the condition in democracies, where the ideals and concepts, the
very essence of their being, are threatened. Widely idolised till now, with even those trampling it
claiming to uphold it, democracy has never had many practitioners. A few North Atlantic states
apart, most even in Europe, claiming to be exemplars, actually became democracies after India.
Almost all colonised states started as democracies, almost all turned rapidly into autocracies. We
Indians could long claim shining exception, but the ease with which the Emergency could be
imposed is warning enough how fragile our version is.

Democracy depends on the Enlightenment’s ideals — the ceaseless expansion of liberty and
equality, the impartial functioning of impersonal law and institutions, the reconciliation of society’s
differences by accommodative compromise, above all the primacy of reason. India’s democracy,
howsoever imperfect, worked awhile because those who led us into Independence had imbibed
these ideas. Always hugely disproportionate to their tiny size, their influence is finished;
Enlightenment teachings no longer resonate with electorates in which group obsessions stultify
basic national interest. Most stunningly is this manifest today in the U.S.; ugly forces prevail there
periodically, somehow the humanist Enlightenment principles come back. The world needs that to
happen there again, but our active concern must be at home.

That our democracy is seriously ailing is so obvious, one wonders why our political parties are so
oblivious. The party claiming, not unjustifiably, to have led us to freedom seems devoid of ideas —
offering no vision, no version of our future, which could possibly inspire anybody. And others are



cr
ac

kIA
S.co

m
crackIAS.com

worse. The greatest success story of our times, the astonishing speed and extent of China’s rise,
surely shows that the decisive cause is that a directing mind chose specific objectives and worked
for them with determination. Authoritarianism doubtless made possible advances open societies
cannot match, but dictatorships abound which keep their countries backward, whereas there are
serious democracies seriously striving for betterment. Originally denoting differences in economic
levels and ideologies, ‘Third World’ also represents backward, if not chaotic, ways of governance
— selfish, often barbaric despotisms ruling by whim over peoples depressed and oppressed. The
key difference that separates properly run states lies in seriousness of decent purpose. We
Indians lose our way in tangents: Third World conditions beckon.

China’s record over the last century is hardly edifying — revolutions, civil war, famines, war-lords,
etc. Corruption is rampant, sloth and incompetence hardly unknown, but things get done because
there is a directing force which devises and executes forward-looking plans for national greatness.
How many shaping our destinies have any real sense of national, as distinct from personal or
sectional, purpose, leave alone greatness? China is both a yardstick and a warning: fall behind
and we fall under. We have no option but to make our system functional and to the right purposes.
We gave ourselves a great system but have not known how to keep it up to standard. Currently
resurrected, Alexander Hamilton is appropriate: “A government must be fitted to a nation as much
as a coat to the Individual… what may be good at Philadelphia may be bad at Paris and ridiculous
at Petersburg.” People end up with governments functioning like themselves, and we have
transmogrified our original system through our own weaknesses.

The dispersion of power between executive, legislature and judiciary is undermined by both our
traditional acceptance of personal rule and the appalling incompetence of each branch. Our
political executives are self-seeking while the permanent branches are dysfunctional; our
legislatures hardly meet and when they do there is bedlam; our judiciary, the last remaining estate
to retain some public respect, has discarded it along with the decorum of self-respect; and the
Fourth Estate, so essential a safeguard, competes in descent. That we blithely carry on as though
it will all come out in the wash is as incredible as it is fatal. We must realise what we have done to
our system and repair it urgently.

Diagnoses upon diagnoses, what is the cure? It is hard not to conclude there is none: some
problems have no solutions, one can only manage things as best one can. In 150 years of
modernising influences we never grew out of our old ways. Enormous reforms we need we reject:
how can any society advance when saddling itself with khap panchayats, disgraceful dowry
systems, blatant practice of untouchability, acceptance of castration and other primitivisms? Ways
of thinking and behaving are universally intractable. Claiming Europeanism, and with generations
of modernising after Kemal Ataturk, Turkey clings to old tendencies. For all its astonishing
progress, China practises female infanticide. One Western humanist state after another is rocked
by tribalism. But civilisation evolves through efforts to change, even if change itself keeps
resisting, but the effort must be forward-looking, not regressive.

We need a planned, determined push to make our system work and modernise. Only an
organised body with such a purpose can do anything. Despite the obstructionism we have made
our norm, this government is positioned to get things done — if it only will; no other force seems at
all likely. This Prime Minister, particularly, has built a personal position of great possibilities, and
his international approaches show the imagination and dexterity needed for national greatness.
His party’s electoral calculations present our greatest obstacle: of course, elections need winning
ways, but at what cost? The furtherance and exploitation of obscurantism and regression will only
help our enemies, denying us the progress essential for handling modern challenges. Can
(re)building legendary temples help us handle a China already reaching the forefront of
technological innovation?
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“Forget the excuse that politics is the art of the possible, remember leadership is the art of making
even the impossible possible.” My father Girija Shankar Bajpai’s observation points to the prime
necessity: the will to succeed, a carefully thought out plan, a commitment to fulfilment, obviously
not to reviving a past irrelevant to today, if indeed it ever existed, but to a state and society
adapted to our times. We the people are ultimately responsible but political leaders have to lead.
We can only appeal to them to do so — or meander into the anarchy we seem most at home in, or
authoritarianism — or both.

K.S. Bajpai is a former diplomat who was Ambassador to Pakistan, China and the U.S., and
Secretary, External Affairs Ministry.
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The winding road to justice in India

People face grave threats to their life, their land, their belief systems and millions in this country
have to turn to the law for the protection of their rights on a daily basis. The Indian Constitution
guarantees equal treatment before the law for all its citizens. Article 39A of the Constitution of
India states that the state shall provide free legal aid, to ensure that opportunities for securing
justice are not denied to any citizen by reason of economic or other disabilities. However, in
practice, injustice is rampant across the country and the marginalized are unable to seek justice as
they bear the brunt of a system that is broken at various levels. India has low level of awareness,
high costs, and delays which make access to justice in this country far from universal. It is
believed that India has 32 million pending cases, the majority of which are in district courts, relate
to criminal law and are pending for over two years. Another amazing statistic is that the
government is the largest litigant. It is said that 46% of the pending cases have government as the
litigant.

A recent report Tipping the Scales: strengthening systems for access to justice in India, by Dasra,
talks about the justice system as a whole and suggests widening the discourse beyond the
limitations of the judiciary to include and focus upon aspects of legal empowerment, legal aid, the
police and the prison systems. The report delves into the conditions necessary to ensure India’s
justice system protects the most marginalized, and the role that different stakeholders can play in
creating universal access to justice.

According to the report findings, there are four strategic cornerstones which when implemented
can transform the way India seeks and delivers justice:

• Understanding the law is the first step to oppose all forms of injustice. Hence, making laws
accessible and comprehensible for legal empowerment, so citizens know when their rights are
being violated and what their legal options are.

•Ensuring high-quality, affordable legal aid, so individuals have a strong chance at a fair trial,
regardless of economic or social background. Thus, investing in the provision of high-quality legal
aid not only benefits economically weaker litigants, it also provides significant economic benefits.
One way to achieve this is by institutionalizing the spirit of ‘pro-bono’ legal aid.

•Streamlining case management processes in courts, so justice delivery can be swift, efficient and
cost-effective. The courts need to streamline their case management processes with technology or
external expertise that will help reduce pendency.

•Supporting and driving accountability in police and prison systems, so these agencies uphold the
law and legal procedures with sensitivity to the rights of victims, convicts, undertrials and the most
disempowered. A critical step to improving access to justice would be the immediate
implementation of the police reforms across India that would not only ensure that the police are
accountable, efficient and effective but also change this perception.

Advancing universal access to justice

While access to justice remains a wicked problem for many, and providing cross-cutting large
scale solutions lie mostly with the judiciary and the executive, Dasra’s study reveals that non-profit
organizations across the country have taken on the responsibility to develop innovative and
impactful strategies to not only support and strengthen existing systems but also to make the law
work for the people.
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Funders, academics and government agencies need to support impactful solutions which builds,
documents, improves and scales these efforts rather than reinvent the wheel. “We need long term,
committed Indian funding. Impact in this sector takes time,” says Rajiv Khandelwal, founder of
Aajeevika Bureau, a legal-aid agency working to ensure secure and dignified lives to communities
dependent on labour and migration. He echoes the demands of all non-profits that Dasra spoke to.
While foreign funding has been plenty, India’s justice system is best strengthened by investment
from Indian philanthropy and corporates, and in general by giving citizens of the country a chance
to strengthen their own democracy and be part of the nation building process.

Collaborate for a shared vision

We need to come together to improve the justice systems. Standalone decisions and strategies
won’t work any longer. The police need to collaborate with the people to develop a trust-based,
solution-oriented relationship. Non-profits should collaborate to achieve shared goals.

Sriparna Ganguly Chaudhuri leads the Democracy and Governance Collaborative at Dasra, a
strategic philanthropy organization.
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At whose discretion?

Kerala Governor P. Sathasivam is not the first governor to omit parts of a speech prepared by the
government of the day in his address to the Assembly. Last year, Tripura Governor Tathagata Roy
skipped portions of his address containing critical remarks drafted by the Left Front government
against the Centre on the communal situation in the country. In March 1969, Punjab Chief Minister
Gurnam Singh staved off a controversy by agreeing to a request by Governor D.C. Pavate to
remove remarks critical of the Union government. In Governor’s Role in the Indian Constitution
(1992), Sibranjan Chatterjee notes that in the early 1980s, following Governor A.P. Sharma’s
objection, the West Bengal government omitted a reference to the appointment of the Calcutta
University Vice-Chancellor. However, he agreed to read another portion related to IMF
conditionalities he had reservations about.

Does such an omission violate any constitutional convention? The debate has not been
conclusively decided.

In Shamsher Singh v. State of Punjab, the Supreme Court quoted the opinion of the first Attorney
General of India, M.C. Setalvad, that the principle that the President (or the Governor) is guided by
the aid and advice of the Cabinet covered every function “whether it relates to addressing the
House or returning a Bill for reconsideration, or assenting or withholding assent”.

In his book, Chatterjee notes that “it was the intention of the Constitution-makers that the
Governor’s speech would be prepared by the Council of Ministers and the Governor would read it.”
He says, “Any attempt to violate this... would amount to breach of the spirit of the Constitution, if
not its word… If a Governor violates this convention and deletes any para of the address under the
cloak of his discretionary power, his action may not be ‘unlawful’ from a rigid legalistic viewpoint;
but this will surely strike at the roots of [the] norms of parliamentary system of government.”

A controversy arose when Governor Dharma Vira skipped two paragraphs in his address to the
joint session of the West Bengal legislature on March 6, 1969. The portions omitted contained
critical references to the events culminating in the dismissal of the Ajoy Kumar Mukherjee ministry
in 1967. Parties in the opposition termed the Governor’s action unlawful and unconstitutional.
However, some MPs and political leaders defended the Governor on the ground that the
paragraphs impliedly ridiculed a High Court judgment that had upheld the Governor’s actions, and
that the Governor had no option but to omit the portions as he had a constitutional obligation to
protect the High Court’s position.

On this issue, Chatterjee says Dharma Vira’s action was not unlawful, nor did it violate established
convention. Just as he had an obligation to read out the speech prepared by the government, the
Council of Ministers too had an obligation not to include any remark about the Governor’s own
past actions. In other words, when the speech is confined to matters of policy, the Governor will
have to read it in its entirety regardless of his opinion, but when it contains irrelevant words that
would be inappropriate for him to read, he may omit them at the risk of inviting criticism.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

Marriage is a civil contract — adultery or divorce should have only civil consequences

END

Downloaded from crackIAS.com



crackIAS.com

crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-01-24

Reform with caution — on criminal justice system

It is not a bad idea to revisit old committee reports with a view to considering their possible
implementation. However, such an exercise must be pursued with care and caution. The Centre’s
decision to revisit the 2003 report of the Justice V.S. Malimath Committee on reforming the
criminal justice system needs to be examined through the prism of civil rights. It includes
controversial recommendations such as making confessions to a senior police officer admissible
as evidence, and diluting the standard of proof required for a criminal conviction. It also contains
valuable suggestions to revamp the administration of criminal law, covering the entire gamut of the
justice system from investigation to sentencing, from matters of policy to the nuances of criminal
procedure and the law of evidence. The committee made 158 recommendations, and since then
some of these have become law. Its suggestion on permitting videography of statements has been
implemented. The definition of rape has been expanded and new offences against women have
been added. Its advocacy of substantial witness protection has not been realised, but victim
compensation is now part of law. The Centre would do well to ignore the recommendations
relating to making confessions to high-ranking officers admissible, and increasing the period of
police custody from 15 to 30 days. These provisions were available only in anti-terrorism laws that
are now no more in force. There is no need to bring them into general criminal laws.

The Malimath report suggests a standard of proof lower than the current ‘beyond reasonable
doubt’ standard. It moots a ‘clear and convincing’ standard, that is, it is enough if the court is
convinced that something is true. Such a measure would have adverse implications for suspects,
and requires considerable deliberation. There is some understandable disquiet about the state of
criminal justice administration in the country and there is a crying need for a wide range of
reforms. As the Madhava Menon Committee’s ‘Draft National Policy on Criminal Justice’ (2007)
noted, such popular dissatisfaction arises from the low rate of conviction, the apparent role of
money and influence in the outcome of cases, delayed and denied justice, lack of protection to
witnesses and inadequate attention to crime victims. The widespread perception that there is
corruption on the one hand and a deep nexus between crime syndicates and politicians on the
other, has added to the erosion of public confidence in the justice delivery system. Despite all
these considerations, any move to make substantive changes in the way criminal justice is
administered will have to be done with great circumspection, lest vital constitutional safeguards
against abuse of police and judicial powers are violated in the process. In the name of revamping
the law, investigation and trial should not be altered in a way that undermines the principles on
which the justice system was founded.
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Governor’s rule

The ruling CPM in Kerala has criticised the state governor, P. Sathasivam, for editing out some
references critical of the Centre and the BJP from the text of his Budget address in the Assembly
— and the office of governor is the centre of yet another unseemly controversy. By convention, the
governor reads out the speech, vetted by the Cabinet, in its entirety. The CPM has alleged that
Sathasivam, a former chief justice of India appointed as governor by the Narendra Modi
government, has sought to “appease” the Centre, while the state BJP has cited the governor’s
“discretionary powers”. It is true that in the constitutional scheme, the governor can use his high
office and the space for judgement and discretion that comes with it, to guard the letter and spirit
of the constitution. But that is not what appears to have informed the Kerala governor’s selective
reading of the Budget speech on Monday.

Of course, Sathasivam is not the first governor to invite accusations of partisan conduct favouring
the ruling dispensation at the Centre. Indeed, it was in Kerala that the office of the governor first
came under a cloud when, in 1959, then governor, B. Ramakrishna Rao, following a mass
agitation led by the Congress, recommended that the CPI government, which enjoyed a majority in
the assembly, be dismissed. Successive Congress governments at the Centre damaged the
dignity and credibility of the office in the 1960s and ’70s by appointing pliant party functionaries as
governors to unsettle or topple opposition-ruled governments. The Sarkaria Commission,
appointed in 1983 to study Centre-State relations, severely criticised the functioning of the
governor and proposed a set of guidelines to restore the office’s reputation. The National
Commission to Review the Working of the Constitution appointed by the Vajpayee government in
2000 and the Punchhi Commission set up by the UPA in 2007 echoed Justice Sarkaria’s
suggestions. However, all political parties in power have wilfully ignored the recommendations.

The BJP has long been an advocate of federalism and, as a party of the Opposition, it has spoken
fervently of the independence of the governor’s office. But its record in government has been
scarcely different from that of the Congress. Since 2014, the Narendra Modi government has
replaced 26 governors and seven lieutenant governors with its own candidates, many of them
directly affiliated to it — former Gujarat Chief Minister Anandiben Patel, sworn in as MP governor,
has just joined a lengthening list. Governors in Arunachal Pradesh, Uttarakhand, Goa and
Meghalaya have acted in ways that have been seen to be unbecoming of their office, with
governments being formed and chief ministers removed under dubious circumstances. At a time
when a perception of institutional decline is gaining ground, the Sathasivam controversy is a
warning and a reminder that the integrity of this constitutional office will be damaged at the
system’s peril.
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Will biometrics help fight crimes, asks SC

Kapil Sibal  

The Supreme Court on Wednesday questioned the argument put forth by petitioners in Aadhaar
cases that collection of personal information of citizens by the state would lead to totalitarianism. It
asked whether the state’s access to personal and biometric data was necessary to combat
terrorism and crimes such as money-laundering.

Justice D.Y. Chandrachud, one of the five judges of the Constitution Bench led by Chief Justice of
India Dipak Misra hearing the challenge to the Aadhaar scheme as a violation of the fundamental
right to privacy, said an individual ought to have no objection if the state accessed his or her
personal data to check if he was paying taxes. What would be the problem if personal information
was used only for the limited purpose for which it was collected, he asked.

But senior advocate Kapil Sibal said that at present, a citizen who had parted with his personal
data and biometrics was in the dark about how the state was using them and whether or not these
were safe at all. “By the time the citizen gets to know, the Big Brother would have become a
‘Bigger Brother’,” he said.

Senior advocate Shyam Divan and advocate Vipin Nair, for the petitioners, argued that the whole
idea was to prevent such a situation.

Google Maps analogy

As for state surveillance, Justice Chandrachud compared it to Google Maps. An individual
accepted the fact that the application was tracking him, he said. “Google is not the Indian state,”
Mr. Divan responded. He said there was a difference between persons giving an informed consent
and opting for services and being compelled into it.

Mr. Divan submitted that cancellation of Aadhaar now would amount to turning off the switch on a
person. The authorities could do this if Aadhaar appeared fraudulent to them. Justice A.K. Sikri
asked what was wrong in cancelling an Aadhaar number procured through fraud.

But Mr. Divan said there should be other alternatives to Aadhaar and a person’s very existence
should not hinge on just one source. He said a situation had arisen wherein a person ceased to
exist and became a ghost, if his biometrics did not match. The arguments will continue on January
25.
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Offices Without Profit

Political structures almost entirely run on conventions and formalised mores. We borrow heavily
from our English antecedents, especially in terms of organising what is called the state. With the
recent recommendation by the Election Commission (ECI) to disqualify 20 AAP MLAs, two
important conventions have been thrown into sharp relief.

The first convention of state practice comes from the Commons tradition of England. In the Act of
Union 1707, the House of Commons sought to secure its independence from the Crown. As a
result, the legislative body espoused the disqualification that “no person who has an office or place
of profit under the King, or receives a pension from the Crown, shall be capable of serving as a
member”. The idea was to adopt a House that was free from the executive influence of the
monarch (executive or government); against whom the tussle of power was underway. The US
Constitution embodies a similar principle in Article I (6)(2) for its Senators and Representatives.

As such, the convention is better suited to Presidential forms of government because the
government under the Parliamentary set-up sits in the Commons. Yet until 1919, Commoners lost
membership to the House if they accepted appointments to ministerial positions. Unlike the Indian
set-up, in the UK, Commoners do not have a right to resign; therefore, nominal positions of the
“Crown Steward and Bailiff” are still used sparsely to terminate membership.

Article 191(1)(a) of the Constitution exemplifies the Office of Profit convention. Simply put, it is the
holding of any public office (at the behest of the government) which leads to a pecuniary
advantage. That is how the word “profit” qualifies the “office” under Article 191. It does not extend
to positions which are ministerial (saved by Article 191(1)), nor does it cover posts which do not
grant monetary benefits in the form of remunerations, profits, and fees (Supreme Court in U. C.
Raman v. P. T. A. Rahim). This brings us to the second convention in the AAP controversy.
The post of parliamentary secretary in India carries the equivalence of minister of state. However,
in the Westminster praxis, such a position was primarily used as a training ground for prospective
ministers. It was only much later that the same was subsumed as a ministerial position. But unlike
India, the position in the UK is of a third order under the minister of state and secretary of state.
The British convention restricts the position to somewhat of an aid-cum-intern to a minister, while
in India it is used to appease backbenchers.

Observing the tendency to defeat the first convention of Office of Profit by appointing an obnoxious
amount of ministers, the 91st constitutional amendment sought to restrict it to 15 per cent (10 per
cent in Delhi under Article 239AA(4)). In order to circumvent this new constitutional framework, the
position of parliamentary secretaries mushroomed. The manoeuvring was clever: Parliamentary
secretaries were not ministers and, therefore, evaded the 15 (or 10) per cent rule; yet their status
equivalence as minister of state meant plush rewards.

The courts, however, did not take well to this ploy and in the Delhi government case it was held
that parliamentary secretaries were counted in the 10 per cent cap under Article 239AA.
Subsequently, the positions of the 21 AAP MLAs as parliamentary secretaries were thrown out.
The question of holding an Office of Profit would only arise if that office had been held. But as per
the Delhi High Court, none of them could hold that post owing to the cap under Article 239AA.
Therefore, several doubts rose when the ECI recommended the suspension of the 20 AAP MLAs,
considering that all of these posts had been previously quashed by the Delhi HC and that none of
them was enjoying remuneration to qualify as “profit” under Article 191(1)(a).

While the ECI’s recommendations are questionable both on substantive legal points and
procedure, what is unquestionable is that the conventions are in serious jeopardy. The Indian
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Constitution only refers to Offices of Profit; unlike the American constitution which differentiates
between Office of Profit, Office of Honour, and Office of Trust. Therefore, we must distinguish
between the same, and the tendency to collate all public offices as Office of Profit is problematic.
“Profitability” is the fundamental ground in determining an Office of Profit and the same, in the AAP
case, is absent.
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Judicial primacy is not the same as exclusivity

Take a music-loving couple who, for, all their mutual accord, can never agree on who is the
greater—Ustad Rashid Khan or Pandit Ajoy Chakraborty. On a night when both maestros are
regaling audiences at two parallel music festivals in town, each has to pick where to go. If they
both decide to go the Rashid Khan concert, the husband would be delighted and the wife a trifle
wistful. With the Ajoy Chakraborty performance, the situation is reversed. Of course, should they
choose to go to different concerts, they would both be upset.

This story, referred to as the Battle of the Sexes in game theory, captures the tension between the
need to coordinate choices against the desire to achieve the maximum reward for oneself. The
game has two intuitively obvious equilibria—one in which the couple goes to the Rashid Khan
concert and the other in which they both choose Ajoy Chakraborty. However, as in all games with
multiple Nash equilibria , players may have difficulty coordinating their behaviour.

Recent events suggest that the judges of the Supreme Court may have caught the bug of the
Battle of the Sexes. The Chief Justice of India (CJI) allegedly decides the roster the way he sees
fit but the judges next to him in seniority are equally keen that it be done the conventional way.
The conclusion that a certain trust deficit exists within the fraternity of judges is inescapable.
Would a different process to select judges as embodied in the National Judicial Appointments
Commission (NJAC) proposed in the 99th Amendment Bill and the NJAC Act have reduced such a
possibility?

The NJAC was conceived as a six-member body comprising, ex-officio, the CJI, the two senior-
most judges of the Supreme Court, and the Union minister of law. In addition, there were to be two
eminent persons who would be selected by a committee comprising the CJI, the prime minister of
India, and the leader of the opposition in the Lok Sabha. In the matter of the appointment of the
Supreme Court and the high court judges, two members combined could exercise a veto power on
a candidate.

The ideal of judicial primacy as embodied in Articles 124 and Articles 217 of the Constitution has
been lauded as a guarantor of judicial independence in appointments. Going beyond the letter of
the law, in my view, primacy should imply that if the judges are united, the candidate they back
must get appointed. However, the ideal of judicial primacy need not be equivalent to the demand
of judicial exclusivity, which refers to the exclusive right of judges to be involved in the selection
process as in the current system of the collegium. Taking into account the views and votes of
entities outside the judiciary in the event the judges are disunited violates exclusivity but not
primacy as defined above.

In the absence of exclusivity, it is possible for a candidate not preferred by the CJI to become a
judge. When consulted by the president, as required by the Constitution, the CJI would have to
convey its support for a candidate not of its choice. However, it seems neither necessary nor
desirable to give the CJI untrammelled power over its colleagues or over the NJAC as a whole,
just as it is undesirable for a prime minister to exercise unfettered sway over cabinet colleagues.

Based on a holistic consideration of these normative criteria, the present proposal of the
government fails to uphold the spirit of the Constitution. The Shapley-Shubik power index
measures the power of entities in a committee based on their relative numerical strengths. In the
proposed NJAC, the judiciary, with three members in a six-member committee, where a two-
member coalition can exercise a veto, would have only 50% of the voting power. For instance, if
the remaining three members are united, then the judiciary can make its candidate win only with
the support of the rest of the NJAC, which we can assume would happen 50% of the time
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(optimistically speaking!).

A five-member NJAC consisting of the CJI, two Supreme Court judges, the Union law minister,
and one person of eminence chosen as in the current NJAC Bill should be considered. Because of
the veto, this would increase the power of even a united judiciary only to 66%. To preserve judicial
primacy, it is best to do away with the veto altogether and allow any member to file a dissenting
note that can be shared for public consumption after a certain amount of time has elapsed. While
B. R. Ambedkar warned against the overweening influence of the executive in judicial
appointments, this does not imply that executive participation should be wholly absent. However,
the selection of the person of eminence must work on consensus to prevent the collusion of the
political class.

The proposed composition fulfils the requirements of primacy but what do we gain by the
relaxation of judicial exclusivity? The possibility of external intervention in the process would
exercise a salutary effect on the judges despite the judiciary enjoying a Shapley-Shubik power
index of 100% in the proposed NJAC. In view of allegations of corruption in the judiciary,
especially related to the alleged collusion between some judges and lawyers, the relaxation of
judicial exclusivity in the manner proposed allows a certain degree of social oversight on judicial
appointments. The voice of Parliament is brought to bear on the process of judicial selection, with
a decisive role only in the event of a serious disagreement within the judiciary.

The government may like to consider submitting a new proposal to the bench.

With inputs from Vinay Singh.

Rohit Prasad is a professor at MDI, Gurgaon, and author of Blood Red River. Game Sutra is a
fortnightly column based on game theory.

Comments are welcome at views@livemint.com
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Keeping the republic

Benjamin Franklin is said to have made this observation on the American constitution: “A republic
if you can keep it”. It was as much a comment on ability as it was on intent. Republics are easy to
form; they are difficult to sustain. Republics can be sustained in a formal manner more easily than
they can be sustained in their content. A majority of the countries claim to be republics but
republicanism eludes many of them.

Like every year, the Republic Day this year too would be full of a display of India’s cultural heritage
and military might. Cities and states will compete with each other to raise the mast higher to hoist
the flag. But the Franklin poser could still not be easily avoided. Our founding fathers gave us a
republican constitution but all they could hope was that a civic virtue, necessary for republicanism
to strike roots, would be cultivated by the recipients of the benefits of the republic.

Dr Ambedkar warned that “however good a constitution may be, it is sure to turn out bad because
those who are called to work it, are a bad lot”. He did not refer merely to elected representatives or
the “rulers”, but to the incomplete project of transforming people into citizens. Therefore, Republic
Day, just as it brings celebrations and pronouncements of pride in the might of the state, exhorts
us to introspect on the fragile republican culture that would undercut the formal edifice of the
republic. At least four core challenges to the idea of republic can be identified.

The first concerns the distortions of democracy. Among the more glaring, we can list
majoritarianism, rise of vigilantism and institutional corrosion. As democracy gets converted into
shows of numerical strength, the capacity to negotiate and deliberate drowns under the noise of
numbers. This trait gives way to an anarchic articulation of vigilantism by protectors of various
causes, rejecting the idea of rule of law. Both a cause and an effect of this is the all-round
corrosion of institutions. It would be tough to identify institutions that continue to enjoy and
consolidate confidence in their institutional practices and in their capacity to deliver. There is an
inter-institution competition to display their flair for failure. From media to military and from
administration to adjudication, we seem to be witnessing non-performance, transgressions,
disconnects or betrayals. The republic is besieged with misplaced cultural priorities, bragging
generals and brawling judges. The republic crumbles when statesmanship stops at showmanship,
politics breeds fear and institutions fail to strengthen norms and procedures.

The second challenge pertains to citizenship itself. As Ambedkar presciently warned, caste and
community intervene in the shaping of citizenship. Seven decades down the line, the fortresses of
community have become more impenetrable. In today’s India, nobody can criticise, comment or
censure the practices of “another” community of which she is not part. On the other hand, insiders
can only uphold and celebrate the practices and symbols of the community. Communities are
beyond debate and criticism; they exist as sacred and protected enclaves where outsiders are
barred from entry (save for glorification) and members are imprisoned inside.

Relations among communities are also marked by mutual suspicion. This is not confined only to
Hindu-Muslim relations; even among castes, relations are, more often than not, competitive. The
violence a few years ago between the Gurjjars and Meenas or the violence during the Jat agitation
in Haryana are cases in point. Religious minorities are vulnerable to riots and pogroms, Adivasis
face repression from expanding capitalism and Dalits continue to be subjects of humiliation and
violence from upper and middle castes. As a result, individuals are unable to transcend their group
identity or link their group identity to their identity as citizens. Caste-community based separation,
suspicion and violence ensure that the idea of citizenship becomes a chimera. Rather than
pursuing the agenda of social justice, caste action often culminates in consolidating identities,
constructing symbols and creating boundaries made from cultural universes.
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In this situation, it is near impossible that any idea of common or public good would emerge and
sustain. So, the third challenge emerges from the absence of a shared vision of what constitutes
public good. Communities are so clearly separated that each entertains a separate notion of what
constitutes the “public” and therefore, what public good is. Given the fragmentation of the public
and impossibility of common good, all politics and policymaking takes the form of a cynical
exercise of balancing competing expectations. But the more serious casualty in this process is the
loss of the idea of commonwealth which is at the core of a republic.

Finally, our republic suffers from the inability to evolve public reason. Legislatures fail to debate;
television debates have become notorious for their decibel capacity rather than deliberative power;
nothing debatable can be presented in textbooks; academic seminars are monitored for who the
participants will be; attacking meetings of rival viewpoints is a common political act; banning works
of art, literature, and academic value is the national passion across the political spectrum.
Demands by almost every social section often lack in legitimacy. If communities could be imagined
as persons, we might equate ourselves to the Hobbesian situation of being utterly limited in our
view of self-interest. So, the problem is not merely the inability to evolve procedures and terms of
debate, it is about foreclosing the possibility of debate because we are unwilling to accept that the
nation is the common property of all citizens.

Obviously, republics are not made in heaven nor do they always grow out of readymade social
homogeneity. The creation of India’s republic was indeed an audacious attempt because of the
many social schisms. But the audacity shown by the founding fathers in creating the republic
needed to be matched by the sustained collective audacity to “keep the republic”.

There has been a grievous mismatch between the ambitions of the founding fathers and the will of
members of the new republic. The social structure was an impediment in the republican project, as
Ambedkar pointed out, but the skills of the political process and the willingness of the collective
must have been wanting too. So, on each Republic Day, the nagging question would be this: The
constituent assembly gave us the republic, but do we really want to keep it?
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A mirage called equality

The clarion call for freedom triumphed on August 15, 1947. What followed in its wake, along the
road to transfer of power, were heart-wrenching stories of inhuman cruelty. The wounds never
healed but found expression in pathological prejudice which dominates the national discourse
even today. We also lost a colossus who brought the Empire to its knees. Mahatma Gandhi, a
beacon epitomising the values of humanism, became a victim of obscurantist forces which raise
their ugly head ever so often. India became free but her soul is trapped in the existential conflict
between unity and diversity.

On January 26, 1950, India became a republic in which the people, not monarchs, are sovereign.
That day we buried our imperial past and the people gave unto themselves a Constitution which
strove to build an egalitarian, liberal democracy.

But egalitarianism, even after 68 years, is a mirage. For the poor and the marginalised, equality of
opportunity is a far cry. The journey of unequal opportunities starts with the poor anaemic lactating
mother, deprived of nutrition, fearing that her undernourished, underweight children, may grow up
stunted. They grow up sans quality schooling. Poor infrastructure and absentee teachers bedevil
the system. Poverty and other factors see children drop out of school. As adults, they are either
unemployed or underemployed. Life becomes a daily struggle for survival for they lack both skills
and resources. For the haves, their children in private schools are empowered and become
engines of growth for the nation. Economic disparities have increased. Rural poor, who comprise a
majority of the 93 per cent of Indian households, earn less than Rs 21,000 a month while the
richest 1 per cent own 73 per cent of the country’s wealth. Inequality of opportunities impacts the
exercise of fundamental rights. The poor are either silent or speechless and those who make
themselves heard are not counted.

Environments conducive for communal and caste violence are engineered — yet another aspect
of mindsets perpetrating inequalities. This chasm makes egalitarianism a constitutional chimera.

Farmers, the backbone of our agricultural economy, are facing a crisis. News of farmer
indebtedness and resulting suicides are read and forgotten.

While floods wash away their dreams and drought impacts livelihoods, Digital India and Bharat Net
are touted as milestones that will connect India though 59 per cent of the youth have never worked
on a computer and 64 per cent have never used the Internet (ASER report 2017). The disconnect
between people and government is palpable. The government works overtime to provide for
speedy banking transactions and push Aadhaar while millions are in distress. The economic
engine has slowed down and the promise of jobs eludes us. The outcome is the emergence of
caste and identity politics. Jats in Haryana, Patidars in Gujarat, Kapus in Andhra Pradesh and
Marathas in Maharashtra seek quotas in government jobs. The finance minister now admits that
the economy was bound to falter in the short-term because of demonetisation and GST. The
marginalised are oblivious of what is likely to happen in the long-term as their daily lives are a
struggle for survival. This social churning is likely to find expression in forms that no one in
government seems to have a plan to engage with.

Democracy functions only when all the stakeholders are heard and their views taken on board
during decision-making. It thrives in an environment in which transparency and accountability are
the norm. Our republic is threatened when freedom of speech is muzzled, when independent
voices are subjected to suppression and non-believers coerced into silence. A state in which
traditional professions become hazardous enterprises, where worldviews are attacked by
obscurantist and fringe elements and where heartrending tales of violation of women and young
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girls abound, may have a functional electoral system but the other basic characteristics of
democracy are missing. It makes us wonder about the quality of our journey as a republic.

The foundation of our republic is based on values that are liberal, where the law has primacy and
where courts administer it without fear or favour. But today liberal thought is looked upon with
suspicion, liberal minds and deeds are termed anti-national. We witness investigating agencies
bending the law. They persecute and prosecute individuals to serve a political agenda. A republic
where the family of a judge cries foul and the judicial fraternity is silent is far removed from the
values we cherish. We note with disbelief when investigating agencies choose not to file appeals
against those charged with serious crimes and do a turnaround in favour of the accused in
pending investigations because the government has changed. Such a republic stands diminished.
More so when fear becomes an instrument of state oppression.

Despite all this, there is hope. The heroes of our past were not just those stalwarts who led our
national movement but the many, unknown and unsung, who sacrificed their lives so that we
march on. Our hope lies in those who are still committed to our republic, its liberal values and
ethos and its inclusive dream. It is that hope we celebrate today, this 26th day of January, 2018.
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Address by The President of India Shri Ram Nath Kovind on The Eve of The Republic Day of India
2018
President's Secretariat

Address by The President of India Shri Ram Nath Kovind on
The Eve of The Republic Day of India 2018

Posted On: 25 JAN 2018 7:30PM by PIB Mumbai

My Dear Fellow Citizens

 

Greetings to all of you on the eve of our 69th Republic Day. This is a day for all
of us to celebrate and honour our nation and our sovereignty. This is a day to
remember with gratitude the enormous efforts and sacrifices of millions of
freedom fighters whose blood and sweat gave us Independence and created
our Republic. Above all, this is a day to cherish our republican values.

1.

 

A Republic is its people. Citizens do not just make up and preserve a Republic;
they are its ultimate stakeholders and in fact pillars. Each one of us is a pillar –
the soldier who defends our Republic; the farmer who feeds our Republic; the
forces that keep our Republic safe; the mother who nurtures our Republic; the
doctor who heals our Republic; the nurse who tends to our Republic; the
sanitation worker who makes our Republic cleaner and hygienic; the teacher
who educates our Republic; the scientist who innovates for our Republic; the
missile technologist who puts our Republic on a new trajectory; the wise tribal
who conserves the ecology of our Republic; the engineer who re-imagines our
Republic; the construction worker who builds our Republic; senior citizens who
can look back with pride at how far they have brought our Republic; the youth in
whom lie the energy, hopes and future of our Republic; and our dear children,
who dream for our Republic.

1.

 

There are so many more who contribute to our Republic in diverse ways and
whom I may have missed mentioning. Happy Republic Day to all of you.  

1.

 

India became a Republic on January 26, 1950. This was the second major
milestone in our nation building process. Independence had come a little over
two years earlier. But it was with the framing and adoption of the Constitution –
and the birth of the Republic of India – that we truly achieved the ethic of
equality among all citizens, irrespective of religion, region or community. This
ethic of equality complemented the liberty that had come at Independence. And
a third principle also defined both the cooperative efforts at creating our

1.
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Republic as well as the India that we wished to be. This was the principle of
fraternity.

 

Independence had come after a great struggle in which millions had
participated. They gave their all; many gave their lives. Inspired and led by
Mahatma Gandhi, the men and women who took us to freedom could have
rested on the gaining of Independence. They could have let down their guard,
and remained satisfied with political freedom. But they did not rest. Instead,
they re-doubled their efforts. They immersed themselves in the process of
writing a Constitution. They saw the Constitution not just as a basic law for a
new nation, but as a scripture for social transformation.

1.

 

Our Constitution framers were men and women with great foresight. They
understood the majesty of the rule of law, and of rule by laws. They represented
an important phase in our national life. We are fortunate to have inherited its
legacy in the form of the Constitution and the Republic.

1.

 

FELLOW CITIZENS

The lessons from that formative period, the period that gave shape to our
Republic, serve us well to this day. They serve us well in whatever we do,
wherever we work, whichever goal we aim for. These lessons continue to spur
our nation building project. Nation building is a grand project. But it is also the
compilation of a million – rather, a billion – smaller projects, each as sacred as
the other. Nation building is also about building a family, building a
neighbourhood, building a community, building an enterprise, building an
institution. And building society.

1.

 

A happy and equal-opportunity nation is built by happy and equal-opportunity
families and communities. Families where girls have the same rights and the
same access to education and healthcare as boys. Governments can bring in
policies and laws to ensure justice to women – but these policies and laws can
only be made effective by families and communities that must hear the voices of
our daughters. We cannot shut our ears to their urgings for change.

●

 

A confident and forward-looking nation is built by confident and forward-looking
young people. Over 60 per cent of our fellow citizens are below the age of 35. It
is in them that our hopes lie. We have made strides in spreading literacy; now
we must expand the frontiers of education and of knowledge. Our aspiration
must be to reform, upgrade and enlarge our education system – and to make it
relevant to 21st century realities of the digital economy, genomics, robotics and
automation.

●
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Many programmes and initiatives have been launched to equip our youth with the
education and skills to compete in a globalised world. Sizeable resources have been
set aside for these programmes. It is for our talented young people to make the
most of these opportunities.

 

An innovative nation is built by innovative children. This must be our obsessive
goal. Our schooling system has to encourage our children to think and to tinker,
not just to memorise and reproduce. We have made strides in tackling hunger,
but the challenge of malnutrition and of bringing the right micronutrients to the
plate of every child is still there. This is important for both physical and cognitive
development of our children – and for the future of our country. We simply have
to invest in our human capital.

●

 

A civic-minded nation is built by civic-minded neighbourhoods, whether in our
cities or our villages. Where we respect the next-door person’s space, privacy
and rights. Where we do not inconvenience our neighbours – while celebrating a
festival or while resorting to a protest or on any other occasion. Where one can
disagree with another viewpoint – or even with a historical context - without
mocking a fellow citizen’s dignity and personal space. This is fraternity in action.

●

 

A nation with a sense of selflessness is built by citizens and by a society that
embraces selflessness. Where voluntary groups clean public places such as
beaches and rivers. And care for orphaned children and homeless people, and
even for homeless animals. Where we donate blood or a body organ to help a
fellow citizen who may be a stranger to us. Where idealistic individuals travel to
remote places to teach children, and change their lives with the magic of
education. They do so not because anybody has asked them to, but because of
a call from within.

●

 

Where a better-off family voluntarily gives up an entitlement – it could be subsidised
LPG today and some other entitlement tomorrow – so that another family, which has
a greater need, can avail it. Let us all collate our privileges and entitlements. And
then look at less-privileged members of a similar background, those who are starting
off from where we once started off. And let each of us introspect and ask: Is his
need or her need greater than mine? The spirit of philanthropy and of giving is part
of our age-old culture. Let us renew it.

 

A culturally vibrant nation is built by a collective will that cherishes and preserves
cultural traditions, art forms and handicrafts. Whether these be folk theatre
artistes, traditional musicians, weavers and handloom workers, or those whose
families have been hand-making marvellous wooden toys for centuries. Or day-

●
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to-day articles made of bamboo.
 

A disciplined and morally upright nation is built by disciplined and morally upright
institutions. Institutions that respect their fraternal relationship with other
institutions. Institutions that maintain the integrity, discipline and limits of their
functioning, without compromising on excellence. Institutions that are always
more important than the individuals located there. And institutions where the
holders and members make every attempt to live up to the office they occupy as
trustees of the people.

●

 

And of course the highest stage of India’s nation building project is to contribute
to building a better world – a composite and cohesive world, a world at peace
with itself and at peace with nature. This is the ideal of Vasudhaiva
Kutumbakam – of the World being One Family. It is an ideal that may sound
impractical in today’s times of tensions and of terrorism. But it is an ideal that
has inspired India for thousands of years – and that ideal can be felt in the very
texture of our constitutional values. The principles of compassion, of assisting
those in need, of building capacities of our neighbours, or even of those further
away, underpin our society. These are the very principles that we bring to the
international community.

1.

 

Such principles are also meant for our global Indian family. When Indians living
abroad face humanitarian or similar challenges, it is natural for us as a country
to reach out to them. We have, and we will continue to do so.  

1.

 

FELLOW CITIZENS

I referred earlier to that glorious period between Independence and our first
Republic Day. This was a period of constant striving – of dedication,
determination and commitment to improving our country. And setting right the
aberrations of our society. Today, we are at a similar juncture. We have
achieved a lot as a nation, but much remains to be done. We need to work on
this in the spirit of the generation that gave us our Republic.

1.

 

In 2020, our Republic will turn 70. In 2022, we will celebrate the 75th

anniversary of our Independence. These are special occasions and we must
strive, in the manner of the leaders of our national movement and the framers
of our Constitution, to build the edifice of a better India – an India where each
and every citizen will be able to realise his or her full potential. An India that will
reach its deserved pedestal in the 21st century. 

1.

 

We need to further improve the lives of our hardworking farmers. Like mothers,1.
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they toil to feed us – more than a billion of us. We need to continue to
modernise and strengthen our strategic manufacturing sector so as to provide
the valiant personnel of our Armed Forces, and our police and paramilitary
forces, the equipment that they need. We need to move ahead rapidly on the
Sustainable Development Goals – Goals that commit us to eliminating poverty
and hunger, to universal access to quality education and healthcare, and to
giving our daughters equal opportunity in every field. We need to make clean,
green, efficient and affordable energy reach our people. We need to ensure that
housing for all becomes a living reality for the millions of families who await
their own home. We need to craft a modern India that is both a land of talent –
and a land of unlimited opportunities for that talent.

 

Above all, our Republic cannot rest and cannot be satisfied without meeting the
basic needs and essential dignity of our less well-off brothers and sisters. I refer
to those from a less privileged socio-economic background, from the weaker
communities and from families that still live at the edge of poverty. It is our
sacred obligation to eliminate the curse of poverty in the shortest possible time.
This is non-negotiable for the Republic.

1.

 

FELLOW CITIZENS

The promise of a developed India beckons us. This is the new stage of our
nation building project on which we have embarked. This is the Republic that
our young people need to take forward and enhance – in keeping with their
vision, their ambition and their ideals. And their vision, ambition and ideals, I am
confident, will always draw inspiration from both our republican values – as well
as from our ancient Indian ethos.

1.

 

With those words, I once again wish all of you a very happy Republic Day. And
wish all of you a very bright and fulfilling future.

1.

 

Thank you

 

JAI HIND!

(Release ID: 1517904) Visitor Counter : 450
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Why a tribunal for all inter-state water disputes is an absolute necessity

The Union Cabinet may soon approve a law to establish a single national tribunal — the Inter-
State River Water Disputes Tribunal (ISWDT) — to adjudicate competing claims by riparian
neighbours. The ISWDT will replace the existing tribunals on disputes, and its orders, which will
have to be issued within four-and-a-half years, will be binding on the parties involved in the
disagreement. The Inter-State River Water Disputes (Amendment) Bill, which seeks to amend the
Inter-States Water Disputes Act, 1956, was introduced in the Lok Sabha in 2017, and was referred
to a parliamentary panel. At present, there are five tribunals hearing disputes between states on
the sharing of river waters.

India needs an omnibus tribunal for many reasons. First, the river disputes tend to be protracted.
For example, the longest feud is the one among Punjab, Haryana, and Rajasthan on the Ravi-
Beas, which has been going on for 31 years; Tamil Nadu, Karnataka, Kerala and Puducherry have
been slugging it out over the Cauvery waters for 27 years; and Maharashtra, Andhra Pradesh,
Madhya Pradesh and Odisha on the Godavari for 11 years.

Such lengthy struggles are not only time-consuming and expensive but also give political parties a
handle to exploit regional sentiments for electoral gain. The new proposal to reduce the decision-
making process on river disputes from six years to four and make it binding on parties will
hopefully curtail attempts by political parties to prolong the issue.

Second, India has 20 major interstate basins and they are under stress, thanks to the increasing
demand for water, and climate change. The first embers of yet another dispute — this time
between Chhattisgarh and Orissa — are visible. Like the Cauvery and Ravi-Beas disputes, this
one over Mahanadi waters, too, will have political ramifications as the two neighbours ready for
polls.

Third, mechanisms for allocating scarce water are critically important to the well being of the
citizens because water contributes to welfare in several ways: health (clean drinking water),
agriculture (irrigation), and industry (hydroelectric power).

Fourth, as the paper on Water and Federalism: India’s Institutions Governing Inter-State River
Waters correctly points out, India is a federal democracy, and because rivers cross state
boundaries, constructing efficient and equitable mechanisms for allocating flows is an important
legal and constitutional issue which needs to be tackled efficiently and in a time-bound border.

The ISWDT Bill proposes that a four-member panel comprising the prime minister or his nominee,
the chief justice of India or his nominee, the leader of the opposition and the water resources
minister will select the members of the tribunal.

While setting up a tribunal, the Centre must not overlook the fact that public opinion in such
disputes are critical and must be heeded. It will also be important to ensure that the tribunal is not
just staffed by bureaucrats and politicians but also specialists in climate change, water, and
agriculture. A transparent framework --- which can ease state and public buy-in —is crucial.
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A vote for state funding

Indian elections are the world’s biggest exercise in democracy but also among the most
expensive. India’s campaign spend is only rivalled by the American presidential race, the world’s
most expensive election. Parties and candidates need large sums of money for voter mobilisation,
advertising, consulting, transport, propaganda and printing of campaign materials to reach voters
in constituencies. Corporate donations constitute the main source of election funding in India
which is awash with black money, with business and corporate donations to political parties
commonly taking this form. The public disclosure system that exists is limited. Only in 2008, using
the provisions of the Right to Information (RTI) Act, the Central Information Commission allowed
disclosure of income tax returns of political parties, though it is an open secret that actual
expenditure is much, much higher than what is disclosed.

Best practices elsewhere

India’s privately funded election campaign stands in contrast to the trend in most countries, which
have partial or full public funding or transparent regulation and financial accountability of political
finance as in the U.S. Corruption in election finance and the flawed party funding system drive
political parties to misuse government’s discretionary powers to raise funds for election
campaigns. The combined effect is the absence of a level playing field which has reduced the
effectiveness of our democracy.

In his 2017 Budget speech, while emphasising the absence of transparency in funding, Finance
Minister Arun Jaitley noted that even 70 years after Independence the country had not been able
to evolve a transparent method of funding political parties which is vital to the system of free and
fair elections. But the concern for transparency in political funding is at complete odds with the
electoral bonds scheme notified by the government this month to clean election finance. Simply
put, anybody can buy electoral bonds in the form of bearer bonds from specified branches of the
State Bank of India and donate it anonymously to a political party of their choice; the party must
cash the bonds within 14 days. All donations given to a party will be accounted for in the balance
sheets but without exposing the donor details to the public. Donors continue to prize anonymity as
they fear disclosure could invite adverse consequences from political opponents. As a result, the
Election Commission (EC), the Income Tax department and the voter would remain in the dark
about it. However, the ruling dispensation at the Centre, if it wants, can ferret out information on
who’s funding whom from banking authorities on some pretext or the other.

The danger of electoral bonds

The most significant aspect of the electoral bonds scheme is that it will not carry the name of the
payee as there is reluctance to donate to parties through bank instruments citing loss of
anonymity. Bonds will allow corporate houses to make anonymous donations through banking
channels to the party of their choice. This would lead to further opacity in the funding process and
further limit oversight and accountability. Transparency is a global norm while opacity of election
funding is an area of existential concern for democracies. Subversion that such anonymity affords
is perhaps one of the biggest threats to our democracy today; it is the very wellspring of
institutionalised corruption.

Far from reducing the large-scale corporate funding of elections, the introduction of electoral
bonds does not even address this issue. The government’s principal aim is to reduce the role of
unaccounted cash in the electoral process and not the corporate control of politics. Sure enough,
the bonds scheme imposes no restrictions on the quantum of corporate donations. Consequently,
electoral bonds cannot address the problems that arise from the corporate control over politics and
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corporate capture of government policies and decisions. Rather, electoral bonds will result in
unlimited and undeclared funds going to certain political parties which will be shielded from public
scrutiny as the balance sheets will not show which party has been the beneficiary of this largesse.

Three steps back

Electoral bonds must be seen in conjunction with: (1) lifting of the maximum limit of 7.5% on the
proportion of the profits a company can donate to a political party, thus opening up the possibility
of shell companies being set up specifically to fund parties; (2) amendment of the Foreign
Contribution (Regulation) Act (FCRA) opening the floodgates of foreign funding to political parties,
especially those which have a foreign support base; and (3) the refusal of political parties to come
under the RTI Act in order to conceal their sources of funding. These three things will end up
strengthening the business-politics nexus. It goes against the position taken by various electoral
reform committees that the existing pattern of political funding encourages lobbying and capture of
the government by big donors. Far from making the funding process transparent, the bond
scheme could provide a backdoor to corporates and other lobbies for shaping public policy to
benefit their interests. There is thus a legitimate fear that policy decisions of political parties and
politicians after being elected may be biased in favour of groups that fund them.

Moreover, these bonds are likely to reverse the small steps towards transparency of political
finance that came as a result of RTI-driven public disclosure of income tax returns of political
parties arguing that these disclosures were a matter of public interest and should be available to
citizens. Furthermore, all registered parties were required to disclose to the EC the identity of
individuals and private entities donating more than 20,000 every year. Proposed amendments to
the Income Tax Act and the Reserve Bank of India (RBI) Act will exempt parties from keeping
records of donations made through bonds. However, the decision to reduce cash contributions
from 20,000 to 2,000 is a step in the right direction, but the net effect is debatable, since it could
prompt parties to take smaller cash donations, and therefore not declare their source. This would
not decrease the drift towards non-transparent funding reported by the Association for Democratic
Reforms which found that nearly 70% of party funding over an 11-year period came from unknown
sources; nearly 7,900 crore donations came from unknown sources in 2015-2016. Electoral bonds
will not change this. In fact, political parties don’t need to reveal the donor’s name for a
contributions above 20,000 provided these are in the form of electoral bonds.

Elections that work well are essential for democracy; conversely, money power can corrode the
entire process. A major concern associated with the high cost of elections is that it prevents
political parties and candidates with modest financial resources from being competitive in
elections. Whilst the bond scheme can be an attempt to burnish the anti-corruption credentials of
the Narendra Modi government ahead of the 2019 general election, it is clearly a regressive and
flawed move. A number of government committees have outlined reform proposals to contain the
negative effects of the high cost of elections. These include strong disclosure norms, strict
statutory limits on election expenses and ceiling on corporate donations to political parties. The
rules to limit and restrict the campaign expenditure of parties are largely inoperative because it is
easy to circumvent them.

Staring at the solution

State funding of elections (in various forms) is a potential solution to this problem. The Indrajit
Gupta Committee on State Funding of Elections had endorsed partial state funding of recognised
political parties and their candidates in elections way back in 1998, but the lack of political will has
prevented any serious discussion on this. The mechanics of this process need to be carefully
worked out to establish the allocation of money to national parties, State parties and independent
candidates, and to check candidate’s own expenditure over and above that which is provided by
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the state. Based on the experience of countries that have total or partial state funding of elections,
it will not be difficult to work out a formula that is both efficient and equitable to ensure that
democracy works for everyone and not just for the wealthy few.

Zoya Hasan is Professor Emerita, Centre for Political Studies, Jawaharlal Nehru University
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Frequent polls a burden: President

In his hour-long, maiden address to the joint sitting of Parliament on Monday, President Ram Nath
Kovind covered an entire range of issues concerning governance, including pitching for
simultaneous Lok Sabha and Assembly elections.

“Frequent elections not only impose a huge burden on human resources but also impede the
development process due to the promulgation of the model code of conduct,” President Kovind
said.

He said “a sustained debate is required on the subject of simultaneous elections and all political
parties need to arrive at a consensus on this issue.”

Apart from Vice-President M. Venkaiah Naidu, Prime Minister Narendra Modi and Lok Sabha
Speaker Sumitra Mahajan, those who were seated in the front row to listen to Mr. Kovind’s first
speech in Parliament’s Central Hall included BJP chief Amit Shah, Congress president Rahul
Gandhi, Sonia Gandhi and BJP patriarch L.K. Advani.

President Kovind said the government’s diplomatic efforts had ensured a “new-found respect for
India” and increasing role in global affairs.

Without naming Pakistan, the President said terrorist attacks in some parts of Jammu and Kashmir
were “directly related to cross-border infiltration”.

Anti-terror operations

“With better coordination, our Army, paramilitary forces and Jammu Kashmir Police are giving a
befitting response to the perpetrators,” he said. He asserted that in the northeast and Maoist
violence-hit areas, there had been a reduction in violence and the situation had improved.

“My government has kept open the path of dialogue with those who wish to shun violence and join
the mainstream, while reposing faith in the Constitution,” he said.

Strongly pitching the government as pro-poor, President Kovind mentioned several initiatives like
housing for all by 2022, connecting all villages with roads, uninterrupted power supply and LPG
connections to the poor.

Tax reform

Calling the Goods and Services Tax the biggest tax reform since Independence, he said the
government was seeking to achieve the economic integration of the country.

He even addressed the issue of the health of the public sector banks, many of which are saddled
with non-performing assets, and said that the government would “recapitalise the public sector
banks by infusing more than Rs. 2 lakh crore of capital into them”.

“Our fight against corruption continues. Towards this end, registration of about 3.5 lakh dubious
companies has been cancelled in the past one year,” he said.

He said the government believed in “empowerment and not appeasement” of the minorities by
making intensive efforts for their economic, social and educational empowerment.
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PM pushes for simultaneous polls

Day One:Prime Minister Narendra Modi arrives to address the media in New Delhi on Monday.V.
Sudershan  

Prime Minister Narendra Modi on Monday urged NDA constituents to “at least start a debate” on
the need for “one nation, one election” — his oft-emphasised idea of simultaneous polls to the Lok
Sabha and the Assemblies.

Speaking to NDA floor leaders in Parliament, which included Shiv Sena MP Anandrao Adsul
despite his party’s recent resolution to go it alone in the 2019 Lok Sabha elections, Mr. Modi
raised the issue of simultaneous polls.

Impact on development

“Prime Minister Modi said that while laws were framed in Parliament, it was important to create an
environment where the people were also aware and supportive of this idea, as it was aimed at
relieving the governance machinery from constantly being in poll mode. That, he said, affected
development works as frequent imposition of model codes of conduct for election-bound States
could affect decisions and their implementation,” said an NDA floor leader who was present at the
meeting.

Significantly, JD(U) leader and Bihar Chief Minister Nitish Kumar on Sunday declared that the
Assembly polls would be held in Bihar in 2020, the scheduled year for such polls.

The NDA passed a resolution hailing the Prime Minister for his speech at the World Economic
Forum in Davos and the presence of heads of 10 ASEAN countries as chief guests at the Republic
Day parade, sources said.

MPs’ attendance issue

The meeting was preceded by a meeting of the BJP Parliamentary Party executive in which Mr.
Modi and party president Amit Shah stressed the need for maximum presence of party MPs in
Parliament to support the government agenda during the budget session.

Absenteeism of a section of MPs during sessions has been a concern for the party leadership. In
the previous session of Parliament, the OBC Bill granting Constitutional status to the Backward
Classes Commission was held up because of the absence of many MPs from the Treasury
benches.

A party leader said the Prime Minister credited women Cabinet Ministers — External Affairs
Minister Sushma Swaraj and Defence Minister Nirmala Sitharaman — for the successful
conclusion of his Davos trip and the 10-nation ASEAN summit in New Delhi.

Mr. Modi spoke about the need for lawmakers to attend meetings of parliamentary panels, and
underlined the importance of the budget session, which started on Monday, and said key issues
would be taken up.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-01-30

A path to executive power

On January 21, President Ram Nath Kovind approved the recommendation of the Election
Commission (EC) to disqualify 20 Members of the Legislative Assembly (MLAs) of the Aam Aadmi
Party (AAP). They were deemed to have been holding offices of profit as they were parliamentary
secretaries to ministers in the Delhi government. The party protested the move saying the EC had
acted in a unilateral manner as its MLAs had not been given a hearing.

There is a lot at stake here since disqualification necessitates by-elections. However, due to the
comfortable majority the AAP enjoys, the move will not bring down the Delhi government.

Office of profit debate

There are multiple questions this issue raises. Did the EC act in a fair manner and was its decision
to disqualify the MLAs legally sound? The appointment of parliamentary secretaries also raises
broader concerns about the nature of executive power in a parliamentary system.

The concept of office of profit originates from Britain where, during the conflicts between the
Crown and the Parliament in the 16th century, the House of Commons disqualified members from
holding executive appointments under the Monarch. The underlying principle behind this is the
doctrine of separation of powers. The office of profit rule seeks to ensure that legislators act
independently and are not lured by offers from the executive. India’s Constitution makers adopted
this idea under Articles 102(1)(a) and 191(1)(a) which state that a lawmaker will be disqualified if
he or she occupies “any office of profit” under the Central or State governments, other than those
offices exempted by law. While the term “office of profit” is not defined in the Constitution, the
Supreme Court, in multiple decisions, has laid out its contours.

Disqualified AAP MLAs confident of reclaiming seats with a wider margin

Chief Minister Arvind Kejriwal had appointed 21 MLAs as parliamentary secretaries soon after the
AAP government assumed office in 2015. When this decision was challenged before the High
Court, the Delhi government sought to retrospectively amend the Delhi Members of Legislative
Assembly (Removal of Disqualification) Act, 1997 to exempt parliamentary secretaries from the
definition of “office of profit”. However, the Lieutenant Governor reserved the matter for the
President, who refused to give his assent to the Bill. Thus the position of the parliamentary
secretaries became precarious.

The Delhi High Court, in September 2016, set aside the appointment of parliamentary secretaries
since it lacked the approval of the Lieutenant Governor. Citing this, the AAP claimed that since the
appointment was anyway void, the MLAs could not be said to have been occupying an office of
profit. However, the EC said that the MLAs “de facto” held the office of parliamentary secretaries.
The AAP now alleges that the EC is acting in a partisan manner, as in other States, the striking
down of the office of parliamentary secretaries has not resulted in the disqualification of MLAs.
While the legality of the decision in the instance in Delhi will be decided in court, it is also critical to
examine what the practice of appointing parliamentary secretaries reveals.

Rewarding loyalists

The trend of appointing MLAs as parliamentary secretaries is done across the political spectrum.
Many of these have been legally challenged and struck down by the judiciary. Recently, the
Supreme Court struck down the Assam Parliamentary Secretaries (Appointment, Salaries,
Allowances and Miscellaneous Provisions) Act, 2004, calling it unconstitutional. Hence, the issue
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has a chequered legal past.

AAP MLAs disqualification: truth will prevail, Kejriwal says

So why do State governments create such posts in the first place? Such posts are mainly to
reward MLAs who do find a place in the cabinet. One of the major constraints in cabinet formation
is Article 164 (1-A) of the Constitution which limits the number of Ministers in State cabinets —
including the Chief Minister — to 15% of the total number of MLAs of the State; for Delhi it is 10%
of the total seats. It is to get round this constitutional cap that State governments create such
posts.

Article 164 (1-A) was inserted by the 91st Constitutional Amendment in 2003 on the
recommendation of the M.N. Venkatachaliah-headed National Commission to Review the Working
of the Constitution. While it can be debated whether the prescribed cap is too harsh, constitutional
constraints and office of profit restrictions seek to prevent the creation of multiple executive posts
to reward loyal legislators.

In India’s parliamentary system, contesting elections to the legislature is primarily seen as a path
to exercise executive power. It is often ignored that holding the government to account is not only
the Opposition’s role but also that of the entire legislature. Rewarding MLAs with executive posts
can restrict them from performing their primary role.

The creation of such posts can also be attributed to the larger institutional malaise facing the
legislatures. Lawmakers have been enfeebled over the years through measures such as binding
party whips and a purely executive-driven legislative agenda. In such an institutional milieu,
lawmakers increasingly seek positions with perks to exercise influence. Unless legislatures are
truly strengthened and the disproportionate power of the executive in the legislature curtailed, the
demand for creating such posts will continue to persist.

Mathew Idiculla is a research consultant at the Centre for Law and Policy Research, Bengaluru. E-
mail: mattidiculla@gmail.com
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Marriage is a civil contract — adultery or divorce should have only civil consequences
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The Limits Of Freedom

The law of sedition in India has an interesting history. Part III of the Constitution guarantees
certain fundamental rights to citizens and non-citizens. No fundamental right is absolute. Freedom
of speech and expression guaranteed by Article 19(1)(a) can be reasonably restricted on the
grounds specified in Article 19(2). In the Draft Constitution, one of the heads of the restrictions
proposed on freedom of speech and expression was “sedition”.

K M Munshi opposed the inclusion of “sedition” in the Draft Constitution as a restriction on freedom
of speech and expression. During the debates in the Constituent Assembly, in view of the bitter
experience of the arbitrary application of the sedition law by the colonial regime against nationalist
leaders, Jawaharlal Nehru amongst others, agreed with Munshi and deliberately omitted “sedition”
as one of the permissible grounds of restriction under Article 19(2). However, sedition remained a
criminal offence in the IPC Section 124-A and provides inter alia for the sentence of life
imprisonment and fine upon conviction.

Sedition was construed by the Privy Council to include any statement that caused “disaffection”,
namely, exciting in others certain bad feelings towards the government. On the other hand, the
Federal Court of India presided over by the distinguished chief justice, Maurice Gwyer, ruled that
sedition law is not to be invoked “. to minister to the wounded vanity of government. The acts or
words complained of must either incite to disorder or must be such as to satisfy reasonable men
that is their intention or tendency.”

Our Supreme Court had occasion to deal with the constitutionality of Section 124-A. In its
landmark decision in 1962 in Kedernath vs. State of Bihar, the SC disapproved of the view of the
Privy Council and adopted the view of the Federal Court. The Court ruled that mere criticism of the
government or comments on the administration — however vigorous, pungent or ill-informed —
was not sedition and that incitement to violence is the essential ingredient of that offence.

In 1995, certain persons were sought to be prosecuted for sedition for shouting slogans like
Khalistan Zindabad and raj karega khalsa. The SC held that the casual raising of such slogans a
couple of times by the individuals did not tantamount to sedition and therefore Section 124-A could
not be invoked.

The issue of sedition arose again in 2003 in Nazir Khan vs. State of Delhi wherein the SC made
the following significant observations: “It is the fundamental right of every citizen to have his own
political theories and ideas and to propagate them and work for their establishment so long as he
does not seek to do so by force and violence or contravene any provision of law. Thus, where the
pledge of a Society amounted only to an undertaking to propagate the political faith that capitalism
and private ownership are dangerous to the advancement of society and work to bring about the
end of capitalism and private ownership and the establishment of a socialist State . that the mere
use of the words ‘fight’ and ‘war’ in their pledge did not necessarily mean that the Society planned
to achieve its object by force and violence”.

The legal position which emerges is that merely shouting slogans like Pakistan or Khalistan
zindabad, however deplorable, per se would not attract Section 124-A which deals with sedition.
Criticism of the SC judgment upholding the conviction of Afzal Guru also would not attract Section
124-A. However if a person has said “Hindustan murdabad”, or that the Indian state is tyrannical
and it is necessary to overthrow it, that could possibly amount to sedition.

It is true that Section 124-A has often been misused by ill-informed and over enthusiastic
prosecuting agencies who are allergic to any criticism of the government. It is reported that Union
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minister Arun Jaitley was sought to be charged with sedition, a classic case of comedy of errors. In
such cases, the illegal and arbitrary action in question deserves to be struck down. The remedy
does not lie in repealing Section 124-A. Remember, that there is no statutory provision which
cannot be misused thanks to human ingenuity or cunning with the aid of resourceful lawyers.
Misuse of Section 124-A in some cases, however regrettable, is no ground for its deletion.

The provision properly interpreted and correctly applied protects and preserves the integrity of the
Indian state and is also a deterrent for persons who are minded to commit acts of incitement to
violence and acts which cause disturbance of public order.
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Tech Enabled Initiatives to Bring Transparency and Accountability for Enforcement of Labour
Laws, Says Economic Survey
Ministry of Finance

Tech Enabled Initiatives to Bring Transparency and
Accountability for Enforcement of Labour Laws, Says
Economic Survey

Posted On: 29 JAN 2018 12:40PM by PIB Delhi

The Economic Survey 2017- 18 highlights several Labour reform measures. The Survey mentions
the specifics of technology driven initiatives that ensure delivery by reducing complexity in
compliance and bring transparency and accountability for better enforcement of Labour laws. This
was stated in the Economic Survey 2017- 18 tabled in Parliament today by the Union Minister for
Finance and Corporate Affairs, Shri Arun Jaitley. The Survey takes stock of legislative reforms in
Labour sector that are being implemented for creation of employment opportunities and for
providing sustainable livelihoods for the population who are largely engaged in informal economy. 

The Survey notes that the Government has undertaken numerous technology enabled
transformative initiatives such as Shram Suvidha Portal, Ease of Compliance to maintain registers
under various Labour Laws/Rules, Universal Account Number, and National Career Service portal
in order to reduce the complexity in compliance and to bring transparency and accountability for
better enforcement of the labour laws. 

The Survey mentions that there has been highest ever budget allocation under Mahatma Gandhi
National Rural Employment Guarantee Act (MGNREGA) during 2017-18. About 4.6 crore
households were provided employment totaling 177.8 crore person days during 2017-18 as on
14thJanuary, 2018. Out of this, 54 per cent were generated by women, 22 per cent by Schedule
Castes and 17 per cent by Schedule Tribes. 
 

******

DSM/OK/RM/SBS/KMN/DKP 

(Release ID: 1518060) Visitor Counter : 426
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Economic Survey calls for Fiscal Federalism and accountability to avoid low equilibrium trap
Ministry of Finance

Economic Survey calls for Fiscal Federalism and
accountability to avoid low equilibrium trap

Posted On: 29 JAN 2018 12:36PM by PIB Delhi

Is there a low equilibrium trap if fiscal federalism is not achieved? This was the question posed by
the Economic Survey 2017-18 tabled by the Union Minister for Finance and Corporate Affairs, Shri
Arun Jaitley in Parliament today. 

The Survey pointed out that low level of tax collections by the local Governments in rural areas is
posing challenge in reconciling fiscal federalism and accountability. Panchayats received 95 per
cent of their revenues from the devolved funds from the Centre/State while generating only 5 per
cent from own resources. Panchayats in States like Kerala, Andhra Pradesh and Karnataka do
collect some direct taxes while villages in States like Uttar Pradesh almost entirely depend on
transfer funds. This is because some State Governments have not devolved enough taxation
powers to the Panchayats- permissible taxes for Panchayats include Property and Entertainment
Taxes but not Land Taxes or Tolls on roads. In some other instances, even though the rural local
governments have been given powers to tax, land revenue collection remained low between 7 to
19 per cent due to low base values applied to properties and low rates of taxes levied. In rural
areas of Kerala and Karnataka which are ahead of others in devolving powers to Panchayats, the
House tax revenue collection is only one third of the potential. The Centre which collects these
taxes in some Union Territories also did not fare better and was able to collect only 30 per cent of
the potential revenue. 

The Survey pointed out that economic and political development has been associated with a rising
share of direct taxes in total taxes. Direct Taxes account for about 70 per cent of total taxes in
Europe while in India the figure remained around 35 per cent. Unlike in other countries, reliance on
direct taxes in India seems to be declining, a trend that will be reinforced if the Goods and
Services Tax (GST) proves to be a buoyant source of revenue. Further, the Survey highlighted
that fiscal decentralization is often embraced as not just a desirable economic but also as a
political and philosophical principle. Quoting Rabindranath Tagore, the Survey underlined that
fiscal decentralization captures the idea that spending and tax decisions must reflect local
preferences as far as possible. However, in India the States 

generate very low share of about 6 per cent of their revenue from direct taxes while the figure is 19
per cent in Brazil and 44 per cent in Germany. In the third tier, rural local governments in India
generate only 6 per cent of revenues from own resources compared to 40 per cent in Brazil and
Germany. Meanwhile, urban local governments in India are much closer to International norms
collecting 18 per cent of total revenues from direct taxes compared to 19 per cent in Brazil and 26
per cent in Germany. Further, urban local governments in India generate 44 per cent of their total
revenue from own sources. This is evident that urban local governments have emerged more
fiscally empowered than rural local government in India. 

While calling for better data and evidence to evaluate the impact of 73rd and 74th Constitutional
Amendments (that devolved more powers to the rural and Urban local governments respectively)
on India’s federal structure, its governance and accountability, the Survey concludes that the local
governments in India in tier 2 and tier 3 rely much more on devolved resources. They generate
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less tax resources and collect less direct taxes. The reason does not seem to be so much that
they don’t have enough taxation power. Rather, they are not fully utilizing existing taxation
powers. 

The Survey poses questions – is the problem a potential unwillingness to tax by the state,
stemming possibly from the close proximity between the state and the citizens? Are citizens able
but unwilling to pay more because they are dissatisfied with the quality of services they are
receiving? Or is it an equilibrium desired by all with Centre and States using their devolution
powers to control lower levels which are unable to tax the proximate citizens and need outside
resources? The Survey says answers to these questions must inform future discussions of
devolution and decentralization. Unless the underlying problems are identified and solved, the
states and third tier governments could remain stuck in a low equilibrium trap forever depending
on outside resources with weak accountability mechanisms and weak own-resource general
capacity. 

DSM/OK/BBB/DM 

(Release ID: 1518051) Visitor Counter : 350
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Justify disqualification of 20 AAP MLAs: HC tells EC

The Delhi High Court on Tuesday asked the Election Commission of India (ECI) to present
reasons for its decision to disqualify 20 AAP MLAs for holding offices of profit.

A Bench of Justice Sanjiv Khanna and Justice Chander Shekhar asked the poll panel to file an
affidavit after the ECI said it wanted to respond to some allegations made by the disqualified
MLAs. After a brief hearing, the High Court listed the case for further hearing on February 7, by
when the MLAs have to file their responses to the EC affidavit.

The court also extended the interim order restraining the poll panel from issuing any notification
announcing byelections to fill the vacancies of the 20 Assembly seats whose legislators have been
disqualified.

The disqualified legislators have, in their petitions, contended that there was “gross and serious”
violation of principle of natural justice as they were not given a hearing before the ECI formed its
opinion.

They also said the poll panel had proceeded with forming opinion against them despite a case
pending at the High Court challenging the same.

The AAP government appointed the parliamentary secretaries after coming to power in March
2015.
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Kovind approves Bill to hike judges’ salary

President Ram Nath Kovind gave his approval to a Bill that will more than double the salaries of
Supreme Court and High Court judges.

In the Winter Session of Parliament, the Bill to increase salaries of judges was passed. Now after
the President's approval, the Chief Justice of India will draw a monthly salary of Rs. 2.8 lakh, up
from the current Rs. 1 lakh. Other judges of the Supreme Court and Chief Justices of High Courts
will draw a monthly salary of Rs. 2.5 lakh, a jump from the current Rs. 90,000.
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Allahabad HC judge to be impeached

If the findings of guilt are confirmed, the impeachment motion would be put to vote for the removal
of the judge by a majority.

The move for a possible impeachment of Justice Shukla began with Allahabad High Chief Justice
D.B. Bhosale withdrawing judicial duties from him from January 23, 2018.

The trigger is a scathing report by the committee led by Madras High Court Chief Justice Indira
Banerjee.

In the past, impeachment motions against Justice Soumitra Sen of Calcutta High Court and Chief
Justice of Sikkim High Court P.D. Dinakaran could not proceeded as they resigned before the
process was completed.

Justice Shukla joined the Allahabad High Court in 2005 and was set to retire on July 17, 2020.

His orders in cases of blacklisted private medical colleges in Lucknow had come under the CJI
Bench's scanner last year.

CJI Dipak Misra had expressed “shock” at an order passed by a Division Bench led by Justice
Shukla on September 1, 2017 allowing G.C.R.G. Memorial Trust, based in Lucknow, in defiance of
a “graphically clear” restraining direction from the apex court on August 28 to stop admissions for
the academic session 2017-18. The Supreme Court noted how Justice Shukla, on September 4,
even made some corrections to the September 1 order.

On November 23, Chief Justice Misra, in a 14-page judgment, held that the Division Bench of the
High Court led by Justice Shukla had abandoned “the concept of judicial propriety” and
transgressed judicial rules to “proceed on a path where it was not required to”. The CJI had held
that such transgressions cause “institutional problems”.

The Justice Banerjee Committee was formed shortly after this judgment on December 8.

Justice Shukla was also heading the High Court Division Bench which passed an order on August
25, 2017 in the case of another banned medical college of Lucknow-based Prasad Education
Trust, which led to a scandal that sent shock waves across the judiciary and compelled the CJI to
re-affirm his authority as the master of the roster.

Justice Shukla’s Bench had, in an interim order, restrained the Medical Council of India from de-
listing Prasad Education Trust’s medical college. This order is part of an FIR filed by the CBI which
alleges that a criminal conspiracy was hatched by officials of the Prasad Education Trust along
with several persons, including I.M. Quddusi, retired judge of the Orissa High Court, to lift the ban
on the college from admitting students for the couple of years.
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Counting cases that don’t count in the Supreme Court

Since the historic press conference held by four senior judges of the Supreme Court (SC), certain
problems arising from the discretionary powers of the Chief Justice of India (CJI) are now out in
the open. However, the listing of sensitive cases is only the tip of the iceberg. The CJI determines
the listing priorities of the SC and these priorities determine the court’s ability to dispense justice. It
seems that the listing practice followed by CJIs over the last few years has jeopardized the SC’s
ability to protect constitutional rights.

Most CJIs declare a reduction in the backlog of cases as a primary goal of their tenure. This
influences how they exercise their discretion to decide which cases should be listed when. In
2016, the CJI even commissioned a study ranking judges by their rate of disposal. Notably, the
study did not factor in the difference in nature and complexity of cases that each judge heard. A
focus on disposal rates alone could imply an inclination to list matters that get disposed of faster.
As it happens, the court spends most of its working hours disposing of cases that take the least
amount of time. These cases are called miscellaneous cases.

Miscellaneous cases are essentially preliminary applications that seek the court’s permission to
file a case before the SC. This permission is needed because the SC in not an ordinary court of
appeal. The high courts are the final arbiters in civil and criminal cases. The SC only admits an
appeal against the decision of a high court if the case involves a substantial question of law that
must be answered for the benefit of the public. Even for cases that can be filed directly before the
SC like constitutional cases, the court first decides whether it will hear the case. Thus,
miscellaneous cases are heard only to examine if they involve a substantial question of law. If yes,
the court eventually grants “leave” and the case is converted to a “regular” case and joins the back
of the long line of pending cases. Else, the case is dismissed and is counted as a “disposed of”
case. It is important to note that a majority of miscellaneous cases do not involve substantial
questions of law but are appeals filed by parties dissatisfied with the decision of the high courts
and are therefore dismissed.

Typically, miscellaneous cases finish in about 2-10 minutes. By contrast, important constitutional
cases and appeals take about two-three weeks as they involve lengthy arguments by various
stakeholders. CJIs have been allotting an increasing amount of time to miscellaneous cases.
Earlier, Mondays and Fridays were dedicated to miscellaneous cases. Over the last few years,
almost half of Tuesdays are also being consumed in hearing miscellaneous cases. This means
that the court is spending 11-11.5 of its 22.5 working hours on miscellaneous cases. We must
pause and think about the bigger picture. By spending more time on miscellaneous cases, the SC
is spending more time sifting through haystacks of frivolous petitions than on the cases it has
already deemed necessary for hearing.

One may argue that by listing miscellaneous cases, the backlog of 55,259 cases is being reduced
to create room for important cases. However, the SC’s annual report reveals that the number of
cases being filed annually has increased over the years, and closely trails the number of cases
being disposed of annually. The net reduction of pendency is therefore not significant. We must
consider whether the increase in filing is linked to the amount of attention the court devotes to
miscellaneous cases. Easy access to the SC can encourage parties to keep filing appeals against
every other interim order of a lower court to try and stall proceedings at that level. Indeed, most
miscellaneous cases are frivolous and are listed only to be dismissed in one hearing. It seems that
the SC is stuck in a vicious cycle of its own making.

The court is then left with only two and a half days a week to actually hear the 23,099 cases it has
admitted. Even between admitted cases, some cases take longer than others, depending on their
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complexity. Moreover, constitutional cases usually require a bench of five or more judges, while
criminal and civil appeals usually require benches of two or three judges. Thus, one constitutional
case has an opportunity cost of numerous simpler cases that could be heard by judges sitting in
benches of two. As a result, constitutional cases slip lower down the priority list. Consider for
instance, the constitutional challenge to Aadhaar. The case was filed in 2012, but multiple
requests for listing had to be made before three CJIs until a nine-judge bench was finally
constituted in July 2017. By contrast, a nine-judge bench was proactively constituted to hear the
constitutionality of entry tax legislation in 2016. Interestingly, the SC’s annual report of 2015-16
declares that this move resulted in the disposal of 1,240 related cases pending in the SC.
Assessment of impact in terms of pendency alone pays short shrift to constitutional rights. After all,
a lone case like the challenge to Aadhaar has an impact on every citizen in the country and is
indeed more important than the 32,160 miscellaneous cases pending before the court today.

This month, the CJI released a list of eight constitutional cases to be heard in succession. While
this is encouraging, all of these cases will be heard by only one bench of five judges for two and a
half days a week. This suggests that constitutional cases are still being accommodated, rather
than being treated as the main priority of the SC. Further, given that the numerical strength of the
SC is meant to represent a cross-section of diverse viewpoints, it does not seem fair that the fate
of every important constitutional case is left in the hands of only five individuals. Reportedly,
discussions regarding reform of the system of assignment of cases are currently underway in the
collegium. During the press conference, Justice J. Chelameswar put it to the people to decide
what should happen next. Now might be a good time for us to encourage the collegium to consider
an overhaul of the listing system so that miscellaneous days are reduced and important cases are
given priority.

Jahnavi Sindhu and Vikram Aditya Narayan are studying law at Yale University and University
College London, respectively.

Comments are welcome to theirview@livemint.com

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com


